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PREFACE 



TO THE SECOND EDITION. 



X o Gentlemen practising at the Chancery Bar, a republication 
of that portion of '' Freeman's Reports/' which relates more 
particularly to their department of the profession, may not be 
unacceptable. 

The credit due to Freeman's notes has, occasionally, been 
disputed by Counsel arguendo; but upon these notes Judges 
of high name have frequently rested their own decisions: when 
Seijeant Davy, in Rex v. George, (Cowp. 13.) said that '* nei- 
ther Keble nor Freeman were books of authority," Lord Mans- 
field, C. J., corrected him, observing that '* some of the cases 
in Freeman were very well reported;" and the Court of K. B. 
gave judgment in conformity to the precedent objected to by 
the learned serjeant. 

In Bum and Bum, (see 3 Ves. 580, n.) Lord Lough- 
borough, C.y went farther than Lord Mansfield, and said that 
Freeman's notes *' were generally good;" and his Lordship de- 
cided the question then before him principally upon the audio- 
rity of a case cited from Freeman. 

In Monck v. Lord Monck, (I Ball and Beat. 307.) the pre- 
sent Lord Chancellor of Ireland followed the same course, and 
not overlooking, but particularly adverting to, the doubts ex- 
pressed as to Freeman's accuracy, over-ruled those doubts in 
the manner least equivocal; that is, by deciding in conformity 
to a case as reported by Freeman: adding, that " it was. evident 

b2 Sir 



IV PEEFACE. 

. Sir Thomas Clarke^ M. R^ must ha?e had the same authoritv 
in his mind when he decided the case of Drinkwater v. Falconer, 
(e Ves. sen. 623.) 

The concurrent opinions given judiciaUy by two Lords Chan- 
cellors, a Master of the Rolls, and a Chief Justice, must out- 
weigh the objections made bv counsel to cases which straight- 
ened their arguments, and were opposed to the interests of 
their clients. 

Still, whilst contending that it is impossible now to repudiate 
authority so supported, it is not necessary to deny that there 
was some ground for the hesitation with w hich it has been re- 
ceived. Lord Redesdale (when practising at the Bar as Soli- 
citor-General) has both maintained that Freeman's notes had 
been undervalued, and also assigned the cause, which, he said, 
(»ee 3 Ves. 580. et supra cit,) " arose from their being stolen 
by a servant, and published without the privity of the family." 
Under these circumstances it is not surprising that some of the 
notes should have appeared in a crude state, and this un- 
doubtedly was the fact; but if the shelves of a lawyer's library- 
are to admit no volume of Reports which, however generally 
trust-worthy, is not absolutely above all exception, the com- 
plaint, at present sometimes made, of their overwhelming mul- 
titude, must be changed into a more serious lamentation over 
the scantiness of precedents, and the dearth of authorities. 

In the notes which have been added to this edition, a suf- 
ficient number of references will be found to cases in which 
Freeman's authority has come in question, or upon which it 
may be brought to bear, to convince the practising lawyer, that, 
whether for the purposes of attack or defence, arms are here 
placed at his dbposal which it would not be prudent to 
despise. 

But as suspicions, however slight the original grounds for 
them, when once excited, are not easily removed, it has been 
thought necessary to supply the reader with an indisputable 
test, whereby the accuracy of these Reports may be tried : for 
this purpose a reference to the Register's books is annexed to 
the greater number of the most important cases. Several of 
those reported anonymously, or without date, and a few which 

have 
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have titles prefixed to them^ have escaped the editor's research, ' 
Mrhich, though not a careless one, he is still far from presuming 
to think conclusive against the success of a more industriods 
investigation. As this part of the undertaking was not deter- 
mined upon until the notes, in their original form, had been 
completed, not a few conjectural passages in them were by this 
examination converted into certainties, and not a few doubts, 
there suggested, were resolved : many an hypothesis, there- 
fore, not framed without some mental labour, it was expedient 
to strike out, and substitute a simple, but far more conclusive, 
correction from the Record in the Register Office. If in any 
instance this erasure has unintentionally been less complete 
than would have been proper, or if it has left an abruptness in 
any passage, the reader will, perhaps, accept the explanation 
just offered, as some apology. 

The importance arttached by I^ord Mansfield, in Rex v. 
George, (before cited,) to the concurrent testimony of different 
reporters, which his lordship held to be *' demonstration of the 
truth of what they report," has been attended to; and if the 
reader examines the references of this kind here given, he will 
generally find, not such an exact identity as would reduce all 
the several reports of any case to the authority of one original, 
but a general concurrence as to the main points, with a dif- 
ference as to the details ; 

" facies iion omoibus una. 



Nee di versa tamcn,** 

the omissions and obscurities in one report being frequently 
elucidated by another; and if Freeman requires occasionally 
this assistance from contemporary labourers, he will be found 
as often to afford it in return. 

A learned Judge once sarcastically said, he did not wonder 
that a case, on the authority of which he intended to rely, had 
escaped the observation of counsel, as it was not to be found 
in the general indexes. If this caustic remark be admitted to 
have any foundation, it is a natural corollary, that by facilitating 
the examination of any particular collection of cases, notice of 
them will be most likely to obtain admission into the useful 

com- 



compilations alluded to : some additions, therefore^ have been 
made to the Table of Contents, which, however, is still far 
from embracing all the points established in this volume. 

The want of chronological order in the disposition of the 
cases it has not been ventured to correct, as such a change 
would have rendered all references to the first edition inappli- 
cable to the present; but the dates of the decision of particu- 
lar cases have, in many instances, been corrected from the Re- 
gister's books. 

A few cases decided in the Court of Chancery, and on the 
Equity side of the Court of Exchequer, having, by some odd 
arrangement, been inserted in the middle of the common law 
reports, in the first edition, it has been thought right to collect 
them in an Appendix to the present volume, in order that it 
may comprise the tohole of Freeman's Reports in Equity. 

Every professional reader, and still more particularly if he 
has himself been at all initiated into the mysteries of the book- 
making craft, will be aware, that, after searching out the au- 
thorities cited in the notes, no one of which has been taken 
upon trust, at second hand, it would have cost the editor no 
farther trouble than that of directing the labour of an amanu- 
ensis to have swelled this volume to thrice its actual bulk. His 
forbearance in this respect will probably not be in general dis- 
approved, even if he should in some instances have carried it 
too far, and have contented himself with a bare reference to an 
examined case, of which an extract or summary would have 
been allowable. 

One claim to indulgence, at all events, this republication 
possesses ; it offers to the practising lawyer easy possession, at 
a moderate cost, of that which has long borne a very high 
price, and, indeed, was not to be procured without difficulty 
on any terms. 

4, Gray*8 Inn Square, 
26tk Fehruartf^ 1823. 
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£x£CUTOKS OF THE LiABY CrOFT V. LyNDSEY AND 

C0VILL.(1) 



(C. 1.) 



In the case of Lyndsey and CqvUI, it was admitted that an Aneti. 
administrator or executor in some cases, though he com- 
mitted a devastavit io law>(2) might be relieved in equity ;(3) DevatUtit 
as an administrator in London, before the fire^ having leases 
of houses, 8cc. and a great surplus of assets above and beyond 
vvhat would pay debts and legacies, paid all as they were de- 
manded ; and, after, the fire coming destroyed the houses, which 
were the greatest part of his assets, and then a debt upon a 
bond started up, and the administrator was relieved against 
this. (4) 

In 



(1 )S.C.i £q. Ca. Ab. 452. 

(2) An executor or admiiibtrator 
once become folly responsible, by ac- 
tual receipt, or possession of a part of 
bis testator^s or intestate's property, 
for tbe doe adroinutration thereof, can- 
not, at law, found his discbarge in 
respect of the same, as against a cre- 
ditor seeking satisfaction out of the as- 
sets, either on the score of inevitable 
accident, as destruction by fire, or loss 
by any of the various means which af- 
ford excuse to ordinary agents and 
bailees, in cases of loss without any 
negligence on their part. Crow v. Smith, 
7 £a»t, 358. 

(3) HoU V. Uolt, 1 Cha. Ca. 190. 

(4) Even bad the system of insurance 



been established at the period in mies- 
don, as firmly as it is at present, wnich 
it was not, it could scarcely bate been 
maintained that the administrator waa 
bound to be more provident than tbe 
intestate himself, and to insure the pro- 

a which was previously unpratected 
at precaution ; though to aDow a 
once existing insurance to expire would 
be a graver lachet. Still, to make the 
equity of the decision unqoestienable, 
it seems necessary to assume, what does 
not distinctly appear upon the report, 
viz. that no payments were made until 
a reasonable period had elapsed after 
the testator's death ; so that tbe bond 
creditor had due time, before such pay- 
ments, to give notice of his demand : 

for. 



DE TERM. PASCH^ 1676. 



In case of a legacy, it was admitted that it was not due till 
demand, and the executor or administrator should pay interest 
but from the time of the demand ; (5) et scmbie, that if no 

demand 



for, in cases where assets are, from the 
tioK of their derolotioo, inadequate to 
ffisdiarge aJl demands, precipitate pay- 
nent of any particular one would be 
evideoce of fraud ; and altbougjb, here, 
that erideuce might be rebutted ; it 
would jet be jostlj contended that, if 
aneiecotor Tentured, prematurely, to 
pay creditors upon simple contracts, 
who could not be compelled to refund, 
{Hodga T. Waddingtam, i Ventr. 360.) 
he, thereby, Tolnntarily took upon him- 
self all responsibility — to the extent at 
least of such payments — both as to the 
sufficiency and security of the assets, 
for the discharge of debts of a higher 
nature. As to Kgatees, paid out of due 
ooune of admimstratioD, the creditor, if 
his retnedy against the eiecutor failed, 
might compel them to refund . Noel r. 
RMm$m, 1 Vem. 93. Whether the 
ezccutCM', or administrator, could, on a 
subsequent discovery of the deficiency 
of assets, compel a legatee, whom he had 
▼<rfantarily paid, to refund, was, for- 
merly, vexata qtuatio ; see the last dted 
case ; also, Newman t. Barton, 2 Vem. 
f05 ; Cappin r. Cappm, 2 P. Wms. 296 ; 
which support the negatire of the pro- 
pontion ; whilst Edwards ▼. Freewum, 
t P. Wms. 446. u an authority for the 
affinwUiYe. InJoAasoiiT. JoftfU9n,3Bos. 
& PolL 169. Lord Alvanley, C. J. points 
out the distinction, now generally ac- 
quiesced in, that, if tlie executor seeks 
relief in equity, he may succeed ; but 
that be' cannot maintain an action at 
law ; see pott, c 163, b. p. 134, note. 
When the debt is upon record, no no- 
tice is necessary ; the executor, or ad- 
ministrator, must take cognizance there- 
of at his peril ; lAtttetou v. Hibbins, Cro. 
EJjs. 793 ; and a decree in eouity is as 
binding, in this respect, as a judgment 
at hnr ; Searle t. Lane, 2 Veru. 37. 88. 
Whether filing a bill, upon which no 
decree has been obtained, ought to stay 
payments of other debts of equal degree, 
has been questioned; Searle v. Lane, 
uki tupr^. But, Darston r. Earl of 
Mord, 3 P. Wms. 401, note, has de- 
cided that it does not. A similar rule 
obtains at common law; where com- 
mencing an action will not divest the 
executor of his rieht of giving a prefer- 
ence between clamiaots of equal degree. 
BrtltMi ▼. Bathurit, 3 Lev. 114 ; see, 
however, Anon, Dyer, 32, a. But where 
a decree, or a judgment, has been ob- 



tained, the executor will be protected in 
payment of debts, even of lower degrre ; 
if he has been guilty of no \ackt% in 
omitting to plead debts of a higher na- 
ture of which he had notice. — T>am% 
V. MmUJunue, Fitz-Gib. 76; Corbet's 
cmse, 2 Leon. 60. In Brooking v. Jen* 
mtigs, 1 Mod. 174, it was said by three 
judges, that " debts upon simple con- 
tracts may lie paid before bonds, unless 
the executors have timely notice given 
them of such bonds ; and such notice 
must be by action :** ttie fourth judge, 
however, (Wyndhara) dubitabat : and 
in equity at least, notice by process of 
court would hardly be esteemed neces- 
sary ; if clear knowledge of the fact, 
through other means, were established. 
(5) This must be understood with 
some qualification : interest on a legacy, 
unless expressly given, is allowed for 
delay of pa^ ment only ; Hearle v. Green- 
bank, 3 Atk. 716 ; therefore, if the party 
has received due notice of hb legacy, is 
not beyond sea, and labours under no 
disabilities, it seems inequitable that he 
should claim interest before a demand 
of his legacy ; as the executors, or ad- 
ministrators, may be presumed to have 
kept the necessary funids unemployed ; 
anticipating the demand at the close of 
a year after the testator's death ; be- 
fore which time no legacy, without spe- 
cial directions, is payable. 2 Salk. 415, 
in note to Smell v. Dee; and by tlie 
express directions of the stat. 22 &c 
23 Car. 2. c. 10. s. 8. no distribution 
can be made of an intestate's effects. 
But the Stat. 36 Geo. 3. c. 62. s. 32. 
provides that, " where, by reason of the 
infancy, or absence beyond the seas, of 
any person entitled to a legacy, or resi- 
due of personal estate, such legacy, or 
residue, cannot be paid,** the executor, 
or administrator, instead of employing 
the legacy, or residue, for his otrn pri- 
vate advantage, or even for the increase 
of the general assets, shall " pay the 
same, after deducting the duty cliarge- 
able thereon, into the Bank of England, 
with the privity of the Accountant 
General of the Court of Chancery, to 
be placed to the account of tbe person 
for whose benefit the same shall be so 
paid ; and such money, when paid in, 
shall be laid out, without any formal re- 
quest for that purpose, in the purchase 
of 3 per cent, consolidated annuities ; 
which, with the dividends accrued there- 
on 
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demand be proved in the cause^ it will be from the time of the 
bill exhibited. 



on, shall be transferred to the person 
entitled thereto, on application to the 
Court of Chancery, by petition, or mo- 
tion, in a sammary way." The ezecu« 
tor, however, is not hound to pay such 
legacy into the bank before the expira- 
tion of a year from the testator*s death. 
It should be obserred, also, that al- 
though the staL cited authorizes the 
payment of money out of court on mo- 
tion, the practice, *' where a gross sum 
is sought to be paid out of court," is to 
require a petition ; " where interest only 
is applied for, that may be done on mo- 
^n." iltion.4Mad. 228 : LvrdShtpbrook 
f. Lord Hinchmgbrook, 13 Ves. 394; 
Skimur ▼• Stoett and wife, Cooper 55. 
The same rule is established in the 
Court of Exchequer ; see the notice to 
that effect, 4 Price, 22. 

The necessity, admitted in the text, of 
a prerious demand, to entitle an adult 
legatee to interest, is however a point 
upon which authorities differ. — Slaning*i 
Cate, Pop. 104 ; JoUiffe v. Crew, Prec. 
in Cha. 161 ; Smell ▼. Dee, 2 Salk. 416, 



and c. 281. p. 207. pott, support tiie 
opinion that, where no particular time 
of payment is fixed, a demand most be 
made, before interest will begin to mn ; 
but, in ChurchUl v. Speake, 1 Vem. 
251, the contrary was decided ; unless 
that case may be distinguished, and 
taken to have proceeded on the ground 
of influence, possessed by the ezecatrix 
over the legatee. As to Gibton v. Bott, 
7 Yes. 96, and the numerous other 
cases which state it to be " the Inva- 
riable rule to compute interest firom the 
end of a year from the death : except 
when the will directs any other time ;** 
they do not touch the present qnestian, 
as they necessarily imply that a dtdMUid 
had been made, in the most formal man^ 
ner, by suit. 

Tliough legacies are not sueable at 
common law, yet a strong analogy may 
be drawn from the rule there, that, in an 
action against an executor upon a bond 
for per&rmance of his testator's will» 
encore prist is a good plea. — JW^g« v. 
Lewei, 1 Leon. 17. 



Serjeant Maynard's Case. 



(C. 2.) 



[ 2 ] 



He bought an estate of one J, S. and upon the bargain it M^as 

agreed, that a recovery should be suffered within the space of 

three years, and he paying his money before the recovery was 

suffered, took a bond of the vendor, that if so be the recovery 

was not suffered in the space of three years, that the Serjeant 

reconveying the said lands should be repaid his money ; the 

vendor tenders a recovery, but before it was suffered, a third 

person makes a title to the land, and thereupon the Serjeant 

exhibited his bill to have his money repaid, in this case it was 

said by Mr. Attorney, that if a man sell another's land, and 

covenant to discharge it of such particular incumbrances, and 

before the payment of the money other incumbrances are dis- J?*^'^"*^^^|^. 

covered, this will prevent the suit for the money till all the in- f^^ money 

cumbrances are discharged. paid. 

It was said likewise by Mr. Keck, that if there be no co- 
venants against any incumbrances, yet, if before payment of 
the money any are discovered, the party may retain his money 
till they are cleared ; auodfuit concess. per CanceUar\ But it 
was said by Sir John King, and not denied per Cur\ that those 
must be incumbrances made by the vendor himself, or other- 
wise the party cannot detain the money, unless they be cove- 
nanted 
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milted against But in this case the Lord Chancellor said he 
could give no relief; for here the Serjeant hath parted with his 
money, and taken a bond for repayment of it if the recovery 
were not suffered in three years time, he reconveying his es- 
tate ; and here the recovery being suffered, he hath no pretence 
by his own agreement to have it repaid ; and this court cannot 
help him, unless it should take upon itself, where any man 
had a bad bargain, or was cheated in his title, to help him to 
his money again ; and here being no manner of fraud or sur- 
pruee in the case, if he be not helped by his covenants, he will 
not be helped in equity; but for the matter of reconveying, he 
held that if the Serjeant should reconvey such title as he had 
from them, be it more or less, or none at all, yet being a rela- 
tive to convey, it would have been well enough ; but here the 
recovery being suffered according to the agreement, though 
nodiing passed by it, he held the party had well performed his 
agreement, and so no reconveying nor repayment of the money 
to be made. (1) 



(1) The prindple of this decision is 
adteed to m the Anon, case, No. 118, 
potl, wldch see. 

Lstd Loughborough, C. in Thomai ▼. 
Powell, t Cox, 394, went still farther. 
His Lordship decided that, where the 
pordiaser has approred the title, and 
the conreyances have been executed, 
though the purchase money remain in 
court, and have not reached the hands 
of the vendor, the court will not im- 
pound such purchase money, upon the 
all^tion, or proof, of any newly dis- 
covered flaw in the title ; but will leave 
the vendee to such remedy as he may 
hftve under the covenants in his con- 
veyances. And if such covenants do 
not contain a warranty against the de- 



fect in question, and no fraud is proved, 
the purchaser is entirely without re- 
medy. See Wakeman v. Ducheu cf RuU 
land, 3 Ves. U5 ; Bree v. Holbech, 2 
Dougl. 656 ; Bivwing v. Wright, 2 Bos. 
& Pull. «3; Vane v, Ld. Bernard, 
Gilb. Eq. Rep. 7. 

Fraud, however, in this, as in all, 
or nearly all, other cases, will authorize 
a court of equity to give relief. Amott v. 
Bitcoe, 1 Ves. sen. 95; Hardinge v. 
Nelthrope, Nelson, 118; Edwards v. 
M'Leay, Cooper, 113. And to make 
the principle ** caveat emptor* apply, a 
regular, and final, conveyance must nave 
b^n completed. Crippt v. Reade, 6 T. 
R.606. 



Ber. Ltt. 1675. B.fil, 363. The cause was heard on the third of May, when 
fte plaintiff aUeged, that there had been an agreement for suffering a recovery ; 
and the plaintiffiengaged to pay the sum of 6001, within one month after the then 
next term, although a recovery should not then have been had ; and the defendant 
•greed, in case a recovery were not had, or the estate tail in the premises in ques- 
tion were not duly barred by some other ways and means within tliree years, then 
he the defendant would, on reconveyance of the premises, repay the said 600/. to 
Ae plaintiff. The plaintiff paid the 600L, but the lands bargained for beins li- 
mited to one for life, remainmr in tail, and the tenant for life refusing as the plain- 
tiff alkiged, to becoiiie tenant to the prmeipe. a recovery comld not be suffered ; 
and by a decree in this court in November, 1668, the lands were recovered against 
the plaintiff by one daimuig by title piramount, so that plaintiff could make no 
reeonvevance. The defendant contended and proved that he only agreed to con- 
vey ancfa interest and possibility in the premises as he was entitled to, and that he 
did prevail on the tenant for life to make a tenant to the prmdpe, in order to suffer 
a recovery, and that such recovery was actual^ suffered within the three years, 
and tfattt he knew not of any title paramount that under which he claimed ; how. 
•ver Ifaat the plaintiff never required more than the posubility which the defendant 
actually possessed, nor did he the defendant intend to grant more. Whereupon the 
I/)rd Chancellor declared he saw no cause to give any relief to the plaintiff, but dis* 
missed h'ls bill. 
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Sir Francis Holus v. Sir Robert Carr.(I) (C. 3.) 

The defendant's father was tenant in tail^ and the defendant Covenant. 
was his eldest son and heir, and upon the marriage of his sister 
with the plaintiff, he and bis father enter into articles to pay 
cfdOOOy and to secure it in manner following ; and then in one . 
of the following articles there are these words, viz« whereas a 
fine is intended to be levied, by the defendant and his father, 
of such and such lands, they do covenant and agree that it 
shall be for the security of the said portion ; the defendant's 
father dies, and the estate descends to the defendant ; and the 
plaintiff exhibits his bill to compel the defendant to levy this 
nne ; and upon this two questions were made : 

!• Whether upon these articles an action of covenant would Vi<le post, Case 

lie? ..... ^- 

2. Admitting that it will lie, whether upon the whole matter 
it be proper for this court to compel the execution of this 
agreement by levying the fine, or to leave the plaintiff to his 
remedy at law for damages? 

To the first question, it was argued by Serjeant Maynard, 
that an action of covenant would well lie, for he laid it for a 
ground, and it was agreed by the Lord Chancellor and die 
Counsel of the other part, that wheresoever there is an appa- 
rent agreement of the parties that an act shall be done, though 
there oe no express words of covenant, if the parties set to [ 4 ] 
their seals, yet it will amount to a covenant ; (2) and he cited 
the case of Maynardwod Norwood, Hil. 13 Car. Rot. 1091 • 
where there was an agreement for the payment of money, and 
then these words followed, viz. and it is the intent of the par- 
ties that it shall be secured by bond ; this was held to be a 
good covenant; and Bret and Cumberland!^ case, I Roll. 518. 
and Pasch. 20 Car. Rot. 221. Bashall v. Scott, termor for 99 ^ l^l •'^i^ 
years, if A. B. and C. shall live so long, grants over his term, 
and there are these words, and the said C. is living, held a 
good covenant 

And the Attorney General and Solicitor, who argued on 
the other side, agreed ail those cases, because there it doth 
appear, that there was an agreement of the parties, and he 
agreed the case of Walker 2jkA Walker, 1 Rol. 519- and he 

(1) 8. C. Reports temport Finch, f 61. (t) Sic, Doe on dem. tf MUhum ▼• 

but much man clearly and drcumstan- Salkeld ; Willcs, 673. 
tiaJIj in t Mod. 87, which see. 

said 
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said in indentures of apprenticeship, there are no words but 
the said J. S. shall do so and so, and yet it was always held a 
good covenant. 

But here appears no agreement, only a recital, (3) that it is 
intended that a fine shall be levied, and that shall not make a 
covenant, for it is almost in every marriage settlement, whereas 
a marriage is intended to be solemnized, &c. and yet if one of 
the parties will not marry, no action of covenant will lie. 

But to that it was answered, that the cases are not alike, 
for here in the precedent articles there is a covenant to give 
further security, and then come in these words, and so taking 
all together, certainly the intent of the parties doth well enough 
appear. 

And to this first point, it was held by the Lord Chancellor 
Finch, that an action of covenant would well enough lie upon 
these words, for taking all together by coupling (4) the cove- 
nant to secure with this (recital,) it is very plain that it was 
intended by the parties ; and he said whatsoever doth amount 
to a collective intent to do an act under hand and seal, will 
1 Rol. 519. make a covenant ; as a lease made yielding and paying a rent 
to a stranger, though the reservation be void, yet an action of 
covenant will lie. 
Agreement cxc To the second question, it was argued that the party ought 
cuted ill Specie. |q jj^ |gf^ |q j^jg remedy at law for damages, and not to compel 

the execution of the agreement, because when the defendant 
sealed these articles he had no estate in him, and if he had 
levied a fine, it could only have worked by estoppel to extinguish 
[ 5 ] a right, and though he hath now an estate in mm, yet he ought 
not to do it, having no estate in him at the time of the arti- 
cles ; and this may be dangerous in respect that it is ten years 
since the sealing of the articles, and there may be incum- 
brances that by this means would be avoided, and here the 
plaintiff may have his action of covenant, and satisfy himself 
by the personal covenant ; and Mr. Solicitor cited Sir Richard 
MinshalPs case, where there was a covenant, that all fines to 
Fine to Uses, be levied should be to such uses, and afterwards a fine is levied 
and other uses declared ; and it was held that an action of 
covenant would well lie. 

But the Lord Chancellor decreed the levying of the fine, 
for although the defendant had no estate in him at the time of 
the articles, and so if the bill had been then exhibited, it was 
not in his power to have done it, (5) yet that is no reason why 

he 

(S) See, as to the effect oi a redtal, Merir. 502 ; Smith ▼. FUsgerald, 3 Yes. 

Hflpe V. Lord CUfden» 6 Yes. 508 ; Moor and Bea. 8. 

▼. Magrath, Cowp. 12 ; Marquit Choi- (i) Doran y. Row, 1 Yes. jun. 59. 

mondely v. Lord Clifton, S Jac. and (5) If the issue in tail levies a fine in 

Walk. 100; Hatttll v. l^ng^ t Mau. the lifetime of his ancestor, ^' ho is then 

and Sel. 369 ; Whalley r. Whalley, 1 seized of the estate tail ; the ancestor 

Meriv. 446 ; Taggnrt v. HewUtt, 1 himself may afterwards levy a fine, and 

therebj 
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be should not be compelied to do it» now it is in'Jiis power ; 
and it may be a question whether orno, if a purchaser came in 
without notice, the lands should be bound bj this agreement^ in 
equity ; and so it was decreed that the fine should be levied. (6) 
And it was said in this case, that if a man covenants to do 
a thing that is not in his power, this court will lay him by the 
heek.(7) 



tiiereby bar his iniM» and also the per- 
son to whom the issue levied the fine.— 
Shep. Touch. 26. 

(6)S.C* In a further stage of the 
soitf apon leriTor, as it shoujd seem, 
ag^nst Sir Robert Carr's reprcsenta- 
tiycs, 1 Vem. 4S1, and 1 Eq. Ca. Ab. 
139* pi. 3 ; by whkh reports, it appears 
Sir Rfll)ert Carr reliited to levy the fine, 
as decreed ; and died without hariiig 
done so ;' bat after devisilig his laud for. 
pajment of his just debts. It was con- 
tended on the part of his representa- 
titres, that the plaintiff's debt was not 
trithhi the intent and meaning of this 
pfofislao ft>r pajmeiit of debts, as the 
testator bad always opposed the pay? 
ment of it, and had considered himself 



sarprused and eirciimTented in the co- 
tenant obtained from him: and HoUii 
▼. Nortkn, 1 Vem. 14S, was cited as 
directly in point : but the Lord Chan- 
cellor (Jefferies) observed, ** Sir Robert 
Carr has devised his estate for payment 
of all his just debts ; and the plaintiff's 
debt must now be taken to be such ; 
the law has said it b a just debt : had 
not Sir Robert Carr devised lib lands 
for the payment of his debts, they would 
have descended on his heir, and been 
assets in her hands, liable to have satb- 
fied the.plaintiff 's demaud on Sir Robert 
Carr's covenant*" His Lordship, there- 
fore, decreed the .debt, with interest. 
(7) HaU v. Hardy, S P. Wms. IBSL 



By R^. Lib* 1675. A. /bt. 484, we learn this cause was first heard in February, 
1676, before the L^rd dhanccUor/ assisted by Vfyid and Windham, J. J. and on 
the tf d of April, the Lord Chancellor again assisted by the said Judges, pronounced 
a decree sa^ at to the matter of the fine ^ as to which he deaired' a further arga- 
ment: which seems to have been that here reported ; but of which no traces have 
been dbcovered in R. L. ; however, infbU 786, we find that a caveat was entered to 
stay signing and enrolling the decree : and in Uig, Lib, 1676. A. /at. 43, the parties 
were ordered to attend for the purpose of settling the decree. And by R^. Lib, 
1685. JLfiL 575, it b put out of aoobt that the fine was decreed to be levied; as 
here reported. 



ButSTRoD and Lbtchm£Ris.(I) 



(C. 4.) 



It was ruled in this cause, upon a deminrrer to a bill exhibited Privilege of 
for the discovery of deeds in the defendant's possession, and of barrister. 
the contents of other deeds which he had seen of Mr. Ding- 
ley's estate, that the defendant, being a counsellor at law, 
shall not be bound to answer concerning any writings which 
he hath seen, nor for any thrag which he knowetb in the cau^ 
as counsellor; but if any thing came to his knowledge before 
he was a counsellor, or upon any other account, he shall(8) 
have the privilege of the bar, and is not (2) obliged to answer ; 
but a case was cited in Bridgeman's time, of Morris and C/ajr- 
ton, that they being but scriveners should not have that privi- 

f 1) 5. C. 1 Cba. Ci. f77. - focts known bv a banister, or attorney, 

(f ) The nentive has obviously been aopNlesBiooally, the dikim of privilcfe 

hcTetransposed;probaWy through a mere can nm be maintuned. — ParlAumt ▼. 

typographical enoc With respect tir LowUn, f Swanston, Sl6. 

c lege ; 
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lege; and the Lord Chancellor made it a doubW(3) if a thing 
were revealed, under die condition of seoresy, to one that was 
not a iNurriBter, whether or no he would oblige him to answer. 



[ 6 ] 
(C. 5.) 



(3) At iireteDt tbae cm be no doabt 
tliaC the dotj of Mcresj (fi>r as to the 
parties entrusted. It is a doty, not a pri- 
vilege) extends to sotidtors as well as 
barmten; that confidential communi'* 
cations, made during the piogieu of a 



suit, should not be diviilged, is the pri- 
Tikge of the client and the poblic, see 
Wright V. Mayer, 6 Ves. tSl, though a 
contrary doctrine was held formeriy; 
Maddox ▼. Maddn, 1 Ves. sen. 6S, 



Note. 



It was held by the Lord Chancellor, that if two joint-tenants 
exhibit their bill in this court, and one releases, this shall not 
in any respect prejudice the other, but he shall proceed. (1) 



(1) Sec Cooper's Eq. PI. 65; Bodiif 
▼. Kent, 1 MeriT. S64 ; Wri^ ▼. Dor^ 
iff , 3 Ch. Rep. 66. For '• albeit jomt. 
tenants are seised per mm mud per ImI, 
yet to divers parpovn each of them hath 
but a right to a moiety. Even where all 
the joint-tenants jom in a feofment, 
every of -them, in judgement of law. 



doth gire bat his part"-— Co. liU. 186, 
(a). And if one joint-tenant receives 
*' more of the profits than comes to his 
just share or proportion," an action of 
account lies against him, as bailiff to the 
other joint-tenant*— Stat. 4 and 5 Ann, 
c 16, s. S7. 



(C. 6 b.) 

Injunction. An injunction will never be granted upon a bill and affidavit, 
to stay any proceedings at law, till the defendant prays a dedi^ 
mus, or is in contempt (1) 

An injunction upon a dedimus must never be granted con- 
cerning the possession, (2) but only to stay proceedings at law ; 
and Jordaine, a clerk of this court, was imder very severe cen- 
siu-e for making out such an one. 



(1) Bruce ▼. Webb, 2 Meriv. 475 ; 
ESaiundtv,Savery,3Menr.S09; Gar- 
Ue T. Putncn, 10 Ves. 451 ; WrMtY. 
Brvias, i Cox, fSf . But though the 
eommon injunction, to stay proceedings 
at hiw, will not be granted before an at- 
, tachment for want of appearance or an- 
swer ; or till an answer is putin,and upon 
the merits, as stated thereby, the plain- 
tiff b entitled to an injunction; or till 
an Older for time to answer, or a dedi' 
wnu to take the answer by commission, 
has been praved ; jet, where the injury 
contemplated is so urgent that irrepar- 
able mischief might ensue from delaying 
the means of prevention, the court, upon 
such a case being properly supported by 
affidavits, will grant an injunction imme- 
dbtely after the bill is filed, vrithout no- 
tice, and before appeaiance^^-Sir Ed* 



ward Smiih r, Hoytwel/, Ambl. 66. 
Thb ipeeial relief applies not only to 
waste* but aS anaJogooa cases; the 
trhole of which, beuig collected in every 
book of practice, need not be transcribed 
here. 

(S) " If there is any hardship as to 
the intermediate possession, it is better 
that it should fall upon the plaintiff than 
the defendants.''-^Per Lord Eldon, C. 
inHaiisenT.Gartfhier,7Ves.312. Still, 
in certain cases, -an injunction may issue 
directing posseision to be ytelcied up, 
quieted, or continued : but this is n6t 
granted upon m dedimus, but is generally 
a judicial writ« and subsequent to a de- 
cree, beinc in nature of a writ of execu- 
tion, or haberi faeiat pouettionem, — 
Curs. CancelL 440. 



LoBD 
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Lord Gbay's CAiE.(l) (C. 6.) . 

He purchased lands in his eldest son's name; the money was Trust. 
paid by him, but the deed mentioned it to be paid by the son, v*?*'"f r?^* 
and an acquittance was given for it to the son; the father took ^f^f P^ » *^ 
the profits all bis life, and divers testimonies there were of ^ 
each side, some seeming to imply a trust, and others the con- 
trary. But here the Lord Chancellor laid down this maxim, 
that- when a father purchases land in the son's name, prima 
fade this shall be intended a provision for the son, and shall 
never be taken to be a trust without most clear evidence and 
proof, unless some precedent declaration can be proved ; for if 
a father purchases land in a son's name, intending it a pro** post, Caae 36. 
vision for him, he shall not afterwards raise a trust upon this 2is. 
for himself by any subsequent declaration; but perhaps there 
may be such subsequent circumstances as may imply a prece- 
dent declaration; but in this case he would give no Judgment^ 
but persuaded an accommodation. (2) 

(1) 5. C. More fully in Rep. temp. purchase to be an advancement, not a 

Finch, 5S8 ; and more correctlj from trust — f Swans. itM wpri, Tfie prin- 

Lord Nottinf^iam's MSS. in t Swans, ctple seems fully established. — Dyer t. 

594, which see. Jhfgr, t Cox, 9t ; Fmok ▼. FincK 15 



Ji 



S) The suit was not compromised ; Yes. 43 ; poft, c. 31 9, p. t5f • 
a decree was made, declaring the 



(C. 7.) 

If a. B. and C. have three successive mortgages of the same Mortgages. 
land, and C, that is the last mortgagee, buys in the mortage Po*^ ^^^ i^* 
of A, the first mortgagee, B, the second mortgagee, shall not 
be let in to redeem the mortgage upon the payment of the 
money that was due to A. unless also he pay what was due 
unto C, unless C. had notice of the mortgage unto B. before [71 
he took his mortgage ; for C. bein^ in possession, and having 
a tide at law, eqijuty will not put him out unless notice can be 
proved, for if he took a mortga^, not knowing of the mort- 
gage to B, there was no default m him. (1) 

And so it seems to me, that if A. have a mortgage of lands, 
that are afterwards mortgaged to B, if A. lends more money 
afterwards upon the same mortgage, he shall hold to satisfy 
himself both sums,(2) unless he had notice of the mortgage to 
B. before he lent the last sum of money. 

(1) Mmnk t. Lm, t Ventr. 357 ; vwU Kamngtan, t Vet. and Bea. 83. 
▼. Pooey, 1 Vem. 187 ; Brace cut where the mortgage is evidenced 



▼. Dmekgm tf Mmrlbaraugh, S P. Wros» by a leg&l conveyance, such tadLinp is 

491 ; HWlMy t. BiHAtad, t Ves. seiu not allowed.— £x parU Hooper, 19 Yes. 

573 ; petip A ppend. c 3S. 480. In this instance, therefore, an im- 

[i) Where the mortgage is, what b perfect assurance is more desirable than 






I, an eqmitmbU one, sobaeqaent ad- a perfect one ; though the judgment in 

nay be taciied by parol agree- Em pttrte Coambe, 17 Ves. 371, seems to 

sent, or inference of such agreement, consider such an anomaly as impossible, 
from the poss ess ion of the dttd§, — £r 

c2 DE 
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IN CURJA CANCELLARIjE. 



(C. 8.) 



LOBD OF BaNBUBy's Ca8E.(1) 

The Lord of Banburj voluntarily makes a lease for ninety- 
nine years, in trust for raising £6O00 for his children, with a 
power to revoke it with the consent of his lady and three more 
of her friends; afterwards he, having occasion for money, pre- 
vails with his lady and the other three to consent to a revoca- 
tiouy which they did so (ar as to charge it with «£^000, which 

my Lord borrowed of Sir Huit^ and then to be subject 

to the first charge; afterwards his lady dies, this being settled 
upon her for a jointure, and the jointure settlement took no- 
tice of this power, and the revocation, and the mortgage to Sir 

Huit; but it did not appear either by the mortgage to 

Sir — - Huit, or by the jointure deed, whether or no this re- 
vocation was total or not. 

First point: whether or no this first settlement, being volun- 
tary, and with a power of revocation, should be held fraudulent 
within the stat. of 27 Eliz. or not; and as to that, my Lord 
Chancellor held that it should not, because this was not an ab- 
solute power in my Lord, but he must have the consent of his 
lady and the other three. 
Vraod. And upon that he took this difference, that if a Man re- 

serves such a power, with the consent of J. S., who is his own 
[ g 1 relation, or one that may be supposed to be at his command, 
that shall be fraudulent within the statute; but if it be with the 
consent of others, as here it was of his wife's friends, who can- 
not be supposed to consent but upon very good grounds, there 
it will not be fraudulent. (2) 

And he cited Bennet's case, 19 Jac. where it was adjudged, 
that a grant of an annuity with a power of revocation, provided 
he settled another annuity as good,(3) was not within the sta- 
tute ; and he said in that case the I/n-d Hobart held, that if it 
were a power to revoke with the payment of £20 only ,(4) that 
should make it not within the statute. 



(1) 5. C. 1 Cba. Ct. f87; f £q. 
Ca- Ab. 67 1. And see the fint hearing 
of the cause ; poit, AppencL c. 15. 

(t) Poit, o. tS6, p. tf9. Where 
eoUosion appears, the power of revoca* 
^19 will, not be supported. Lavender r. 
BiadaUme, S Keb. 526 ; and the case 
will be considered within the stat f7 
£lis. c 4; but wliere the consent of a 
stranger, appointed bond fid^t is made 
muisite, not as a colour, but for the bc- 
Bpnt of all parties to the transaction, a 



letttement containing such a qualified 
power of rerocation will be maintained ; 
and the execution of the power cannot 
be impeached by a subsequent pur- 
chaser. — ha^ w, WiMUr, Wm. Jones, 
411; Bulkr ▼. WaUrlunue, T. Jones, 
94* 

(S) Doe T. Mdfttii, 4 T. R. 66. 

(4) But see. Griffin t. Stanhope, Cro. 
Jac. 455, the payment must be a fiur 
equlYalent. 

Second 
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. Second poiDt: he held here was a safficierit poticei for Notice, 
although the conveyance, diat mentioned the revocation, did 
not recite it in luec verba, yet when there was notice of a revo- 
cation, the parties ought, at their peril, to inquire into the exe- 
cution of it; and he said it was held in my Lord Crawly' 8 case, 
that where there is notice of a power to revoke, the parties, at 
their peril, must look to the execution of it. 

And he said that where a man doth, with good advice, make 
an honest settlement for the support of his family, if it were 
not fraudulently made, it shall not be set aside without great 
circumstances. (6) 

Whbblbr 

(5) CuMlev. PorXtfr, do. Jac. 158; net, Cowp. 4St; Doc v. RoHtUJge, 
Nakrm t. Prmeu, 6 Ves. 758; WhteUr Cowp. 705. 
T. Canfl^ Amb. If 1 ; Cadogan r. Ken- 

Rfg, Ub. 1^5. A. fpL «02. 4t5. 795. On the 9f d of November, S675, tha 
Lord Keeper decreed interest to be paid on the portions secured to the children, 
from the time of the father's death ; and that the trustees should, in convenient 
tine, sell or demise so much of the manors and lands as would raise the said portions. 
On Uie t9th of November the sale of the premises was stayed ; the Counter 
Dowager of Banbury offering to pay the portions, and praying that the trustees 
mi^t convey to her their interest in the premises: whicn was resisted by the 
plaintitft, on the ground that the Earl of Banbury and his first wife, previous ft> 
their marriage, executed an indenture of settlement, whereby his said fit^ wife was 
empowered to charge £6000 upon the said premises by'her will ; and that she had 
duly aiade such charge, under which the plaintiffs cUimed £5000. On the 9th of 
July, 1676, the cause agun came on before Finch, then become Lord Chancellor, 
vkhen it appeared, that by the marriage settlement executed on the Earl of Baii- 
bury*s first marriage, it was agreed, that if the said Earl, or his heir, or such other 
son to whom the reversion or renfainder of the lands, expectant on the term of 
ninety-nine years, crefited for raising portions, should appertain, should pay any • 
Mm or sums of tupiiey, not exceeding £6000, at Lady Isabella, (tlie Earl's first . 
wife,) by any writing, signed and sealed by her, and testified by two or nyore wlW 
Besses, or by her last will and testament, should appoint, then the said term of 
ninety-niae years to be void. And the said settlement contained a proviso, reserving 
power to the said Earl, during the jomt lives of him and the said Lady Isabella, 
and with the consent of her and the said trustees, to revoke any, or all, of the said 
uses ; and by the said consent to declare new uses. And tlie Earl having occasion 
to borrow £fO00 ; to enable him to make a security for repayment of the same, be 
did, by coatent of the parties aforesaid, and according to the power reserved, re- 
voke aiid make void sJl the uses of the said indenture of settlement, and granted 
a mortgage upon the said estates for security of the said £fOOO and interest there- 
on, but, aubjeet only to the said security, die said estates were to be bound bv the 
tame trusts and uses as expressed by the said marriage settlement Lady Isabella, 
by a deed in writing, »hicb she declared to be her last will, signed by her, and exe> 
cated in the presence of three witnesses, did appomt £6000 to be paid in perform- 
ance of the power to her reserved as aforesaid, under which appointment Lady 
Anne Briscoe, one of the pbdnttffs, was to receive £3000. The pUintiffs there- 
' fore prayed, that the trustees might be decreed to perform the trust ; as well in 
dispodng of the said mortgaaed laiids, by lease or sale, for raising and paying the 
said £f000 and interest in dischai^e of the said mortgage, as also for raising and 
paying the said £6000 according to the terms of the said marriage settlement, and 
the disposition of the Lady Isabella, as aforesaid. In reply, the Countess Dowager 
of Banbury and her children insisted, that the deeds aforesaid were gain^ by 
force or fraud ; and void against the defendants, who were purchasers upon con- 
sideradoo of marriage and a marriage portion, fur that the said conveyances were 
purely voluntary, and also contained a power of revocation, and so were voM by 
the express letter of the statute t7 Kliz. The defendants also denied notice of tm 
trusts of the icccbd lease, which, however, they conleuded was nothing mora than a 

Ibrthef 
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tether teeodty for dM MM fBOi <4 £6000. te nishig wUck tke fini )«te 
■nde. Tbe hold Chmcgjior dedared, he Mir no cokmr of femd wiiich ibo^ld 
dnoe him to set aside the ooinrejanoes imder which the pbintifft datmed, at being 
gained bj actual fioice or fraud ; nor oonld the convejances be adjudged fraodulcut 
onlj becaose thej weie volnntarj, it being baid to snppote thej were made with 
ail intent to deceive tbe children by a tecood marriage, of which at tbe time there 
was no probabilitj. And to the frand in Um, arisiag by the power of revocation, 
which the statnte makes roid against a pnrdiaser, his Lordship considered tbe coo- 
▼ejanoes in question as no wajs within tbe intent of the statute C7 Efic; tor the 
mischief intended by that statute to be remedied, was secret co o f cya noes awl dor- 
mant powers of lerocatioo; but where settlements are pobfic and notofions, and 
made so by the mnldtade of partiei awl the pttrity m sereial €unilies; there, 
though a power of revocation, with cooient of friends, be anneied to such a deed; 
thu can only be understood as meant for the convenience of the fismily in caae of 
sudden accidents. And his Lordship added, if the defendants had much relied on 
this objection, they would not have taken pains to avoid notice of these settle- 
ments, for notice of a void or fraudulent conveyance is not materiaL Nor was it 
material that tbe second lease was meiged in the fee simple, for it would atifi aub- 
nst in equity : and though the defendants denied notice, yet his Lordship was of 
opinion that notice of a power of revocation was notice sufficient; and that there 
was no colour to suppose that but one sum of £6000 was intended to be secured; 
for the first £6000 was settled on dauchten, but the second £6000 plainly might 
have been given away to strangers. His Lordship did therefore decree, that the 
plaintiff sbMild have the equity of redemption of tbe said mortgm upon payment 
of the principal sum, and interest; and that the phintiff should abo have hb costs 
in the several suits at law, and in this court, oonoeniing the said mortgage. And 
that the surviving co-trustees, under both the said indentures of settleoKnt« should 
eiccnte their severd trusts, and assign both the said tenns therein liuMted to dm 
plaintiff Briscoe, to the end that he midit raise money for the payment of the sum 
of £6000, and interest* to himself for his wife's portion, according to the said trust; 
and also for the payment of the sum of £5500 (being tbe sum as yet proved to be 
disposed of by the said LMiy IsabeUa, out of the said £6000) for the use of himself 
and the other legatees. Bj Beg. Lik, 16^6. A. ftU 45, we learn that this decree 
was affirmed, oo a rebeurii^ the S4th day of October, 1676, as reported above. 



(C. 9.) Whebler V. Whituall & al'. (1) 

Jo. Wheeler, having five ilatighters, clevises his lands to 
William Wheeler his son, and the heirs male of his body, re- 
mainder to William Wheeler and his heirs, upon condition 
that he should pay «£500 to such of his daughters as should be 
then living. 

And if Sir William Wheeler should refuse to pay the <£500, 
then he devised it to his daughters and their heirs. 

Sir William Wheeler dies, living William Wheeler the son, 
who was tenant in tail, and devised this reversion to William, 
the son of hb cousin Jo. Wheeler of B. whereas his eldest son 
Misnomer. ?^^ named Andrew ; William Wheeler the son dies vrithout 
issue ; Andrew die last devisee refused to pay the ,£500 to 
the daughters for three years, but now proffered to pay it, pro- 
vided he might have the land. In this case two questions 
were stirred, 
r 10 1 ^' ^b^^^i* Andrew should take by the devise, being 
11 Co. «i misnamed ? and for that it was held clearly that he should, (2) 

2BolL44. {x'iS.C. t Eq. Ca. Ah. 360. the lesatee were mistaken ; yet the le- 

(t) In Bemmmt v. FdO, % P. Wms. gacy held well given. See Cartlm ▼. 
140, both tbe christian and somames of CartUm, 1 Meriv. 584. 

because 
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because though his christian name was mistaken, yet there 

was certainty sufficient to ascertain him, and that was so clear . - ' 

that the counsel did not much insist upon it. 

But the great question waS| whether or no, when. Andrew 
had forfeited his estate by refusal to pay the money, he should 
now in equity be admitted to tender the money and damages, 
and be restored to the estate, as a mortgagor should in case of 
a mortgage forfeited i 

And a case was cited between Wallis and Grymei, (3) FoHeitara by 
where the condition for payment of the money was precedent '»«»^*'. ^* 
to the estate ; and yet, though die money was not paid in ^° ^'^^ 
time, the party was relieved here. 

Another case, between Puliston and Pulistan (4), was cited, 
where a devise was to his wife, of goods, &c. for the payment 
of his debts ; upon condition, that if A. did pay the debts im 
such a time, he should have them ; A. did not pay the money 
in time, and yet he had relief here for the goods, upon pzj'^ 
ment of the money afterwards ; because in these cases the 
condition is looked upon as a security only for so much money ; 
and where it is so this court will give relief. 

And Keck said that the difference was taken up by the 
Lord Chief Justice! Hale, in the case between Fry and Por^ 
ter,{5) between a condition for payment of money and a col- 
lateral condition ; for where the condition is collateral, as it 
-was in that case, not to marry without the consent of such a 
person, there the marriage without consent is an absolute for* 
feiture, if there be a limitation over, because there can be no ^ 
reoompence given for that ; but where it is for payment of 
money/ though the money be not paid at the day, yet payment 
afterwards with damages is a satisfaction. (6) 

And that was the reason of the case of DavU and Hation, 
for that was a marriage without consent, and a limitation 
over ; and there this court will give no relief against the pet-son 
to whom the estate is limited over. 

But note ; if there be no limitation over, such a condition is 
only in terrorem. (7) 

And in this case the Lord Chancellor held, that this condi- 
tion being for payment of money, although in strictness of law 
the estate were forfeited by the non-payment of the moncsy, 
and although there were an express limitation to the daughters, r i\ 1 
yet this was but as it were a mortgage or security for money, 
and the daughters being paid the said money and damages, 
they were at no damage ; and so decreed that Andrew paying 
the same should have the land. 

(5) 1 Ch«. Ou 89. 1 Mod. SOO. 83; Bamardkt&n ▼. Fane, 2 Vera. 366; 
(4) Rro. mmp. Finch, IIS. po$t, c. S92. p. StO. 

(6) 1 Cha. Ca. 149. (7) Vide pott. c. 17. p. SO. c 89. p. 
(6) rupham w. BampJUld, 1 Vero. 83.- 1 Fonbl. Tr. £q. t59, note. 

Phillips 
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(C. 10.) 



Phillips v. Philup8.(1) 



1 Cro. 373. 
(Cro. Cat.) 



Assets. 



One W. p. was. uncle both to the plaintiff and defendant, 
and having lent the defendant tM'o thousand pounds, he makes 
his will, and by it doth devise, that after his debts paid» the 
residue of all ms goods, chattels, debts, shipping, &c. shall be 
Moietj deviled, divided betwixt the plaintiff and defendant, his nephews, and 
makes the defendant his executor, and dies. The cjuestion is, 

1. Whether or no this ^2000 should be thrown mto hotcb* 
pot amongst the testator's estate, to be divided betwixt the 
defendant and the plaintiff, with the residue of his goods, or 
.whether the defendant should not have a moiety of the residue, 
besides this ,£2000, because this debt was extinguished, as was 
objected, by the defendant's being made executor i 

And to this it was argued, that although, as it was agreed, 
a debt due from an executor should be atisets in law (2) to a 
creditor ; and so in equity, if a particular sum were given for 
a legacy, and there were not assets besides, it should be assets 
for this legacy : (3) yet here it was urged by Mr. Attomej, 
that this case differs firom that, for there is an apparent intent 
of the testator, that the legatee should have so much ; but 
-here is only a devise of the residue after debts, and no af^arent 
intent that this £9O00 should be computed in with the resi- 
due; and .then the debt being in law extinct, there is no rea- 
son to revive it when no intent of the testator appears.. 

But the Lord Chancellor held clearly that it should not be 
extinct, but should be cast in with the residue of the estate, 
especially in.this case, where debts are particularly mentioned ; 
and this was a debt at the time of the making of the will ; and 
if the woord debts had not been in, I believe it would have 
been all one, but that made it more strong. (4) 

And it was averred in this case, and agreed per Cancellar', 
that if an executor have a. lease for years, determinable upon 
the life of J; S. which is by a reasonable estimate worth ,£200, 
if the executor will not sell this, but keep it, and J. S. dies in 
a short time, yet he shall answer the value of it at the time of 
the death of the testator ; for it was his own fault that he 
would not sell it; (5) and so, on the other hand, if he should 
keep it, and J. S. should live fifty years, he shall answer for 



[ 12 ] 



Asseti 




(1) S. C. Rep. temp. Fiiich, 410, 
and 1 Cha. Ca. t9%, differently sUted 
as to Uie cSrctimstaiioes $ bnt agreeing 
as to the principle established b^ thc^ 
decree. 

(S) Wankford ▼. Wankfitrd, 1 Salk. 
305. bat the action at faiw u gone, and 
tliough the dotv remains, it must lie 
sued for in equity, or in the spiritual 
court. Flud V. Ruwuqf, Ydv. 160 ; 
Haubtfii Y. iiWiwi, 1 Atk. 461. 



(S)Simmmtv.Guiterult€t l3Ves.964. 

(4) Brown ▼. Sebrnfm, Ca. rcmp. Tdb. 
f40. 

(5) Jenkmi v. Plomer^ 1 Mod. 189. 
but It should seem that all the circum- 
stances ought to be taken into account, 
before deciding whether the executor 
did, or did hot, exercise a sound dis- 
cretion. — Blue T. MankaUy 3 P. Wms. 
S8f ; Powell, y. Evmt, b Ves. 845; 
Ckamben ▼. Mimckm, 7 Ves. 900. 

no 
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•no more, (6) becattse here is a contingetit gftb : bat it might 
have been a loss ; and as, if it had been danmum, he iihould 
have born it, so being, gain he shall receive it. 

Another point was, whether plate should pass by the name Hoosehold- 
of household-stuff; and it being plate that was in common ^^' ^. 
use about the house, the counsel would not stand upon it but 
that it should ; but if it had been plate laid up, it seemeth that 
it should not (7) 

Another point .was, the testator had lent the plaintiff •£400, Property, 
and afker did declare that he had given it him ; whether .this 
should be put in hotchpot : (8) and per CaacelF it shall ; for 
if it were a debt at first to the testator, he shall not afterwards 
talk himself out of it. ' 



(6) Tins is more UitD doobtfnl ; an 
executor is quati a trustee ; and " ought 
not to derive any adTantage himself 
from the trust property." — Roche ▼. 
Hmrt 11. Ves. 60. and if he gafais, by 
say speculation, "all bis guns are, 
upon ordinary principles, for those who 
ara entitled to the trast property." £r 
ptrf» Jama, 8 Ves. S60. '* If he will 
take upon himsrif to act with regard to 
the testator's property in any other man- 
ner than hb trust requires, an executor 
pats himself in this situation ;. that he 
cannot possiblv he a gainer bv it ; any 
gain must be ror tlw benefit of his eeitiit 
fM truU t and if thereis any loss he roust 



repbuxit .**•— Pisty ▼. Siaee, 4 Ves. 6Sf . 

(7) Stuart ▼. Marquu of Bute, 11 
Ves. 666. 

KelUf ▼. Powlet, Ambl. 603, estab- 
lishes, that it is not tlie fact of the plate 
being commonly used, or not» which is 
to decide whether it will, or will dot, 
pass under a bequest of household fiiN 
nitnre ; however infrequent die use^ 
still, if it is suitable to the rank of tfab 
testator, it will be well bequeathed by 
these words. 

(8) Tliis seems the point in the case, 
to which the before died reports, in 1 
Clia. Ca. and Rep. Irnip. tmdi, appear 
principally to advert. 



Rig. JUb. 1676. B. fol t04. On the hearing of this canse oo the fOtfa of No* 
vcmber, the court declared itself fully satisfied, that the iQxecator's debts were not 
discharsed, but that the same ought to come into account, and be made good to the 
pUntfff, acQDrding to -his proportion ; and the court was also satisfi^, that the 
said 400L which the plaintiff doth demand as a gift, is a debt, and ought to be 
brought into the account as such : and the coiiH therefore ordered and decreed^ 
that the said parties should come to an account before a master of the court, upon 
which account the defendants, the executors, were to stand charged with all the 
estate the said testator died possessed of, and which has come to the hands of them 
or either of them ; and also ordered tliat the said defendants should bring into ac- 
coont the said f,000^ and what other debts are owins by the suid defendanUtothe. 
said testator, with interest for the saine : and that the said AOOL which the plains 
tiff claims as a gift should also be brought into account as part of the said testator's 
estate, and that there should be a division and distribution thereof, together with 
all other the testator's estate, according to the will of the said testator. And it 
appearing there would be a conuderable sum of money coming to the plaintiff on 
the account, and his counsel praying that some money be forthwith paid to him, 
it was further ordered, by consent of both parties, tliat the defendanta should pay 
to the plaintiff tlie sum of 1000/. in part payment of what shall appear to be diie 
to Urn on taking the said account. 



In a case ( 1) between the heir and executor of a mortgagee, who Money upon 
should have the money due upon a mortgage forfeited, wliich « mortgage, 
was made to the roortsagee and his heirs, it was declared by ?^^' . 
Lord Chancellor Finch, ^tor shall 

J. That when, upon a mortgage, money is made payable to have it. 



(1) S. C. SEq.Ca.Ab. 4«9. 



the 
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Post, Gate 17, the heir or executor; there before the day, or at the day of pajf^ 
^^ meoty the mortgagor hath election to pay it to which he 

pieaseth ; (2) but after the day of payment is over, and the 
mortgage forfeited by law, though equity doth give the 
mortgagor relief, so as upon the payment of the money he 
shall have his land ; yet equity will not revive the election of 
the mortgagor to pay it to the heir or executor ; but then he 
shall be forced to pay it to the executor, because it came out 
of the personal estate of the testator, and thither it shall 
return. (3) 

But if in the mortgage neither heir nor executor be men- 
tioned, then after the death of the mor^agee the law deter- 
mines it to be paid to the executor. (4^ 

And in this case the money was decreed to the executor. 

(t) But, ettn in this case, if the (4) For since a mortgage has been 

mortgagor eiercifles his right of elec- considered, in equity, a mere personal 

tion, and pays the money to the heir, contract, it follows that tlie roortgi^ 

the heir is a trustee only ior the ezecu- money is to be deemed personal estate ; 

for.— Jteiuiai ▼• Mid^uld, Bamardb. until foreclosure, or a release of the 

Cha. Ca. 50. equity of redemption, and actual pos- 

(3) rumcr's Cffse» tVentr. 348; post, session obtained by the mortgagee. — 

c. 183, p. 143. Awdley ▼, AwdUy, t Vem. 193. 

[ 13 ] 
(C. 11 b.) , , 

Trustee refiiset. Nota. That it was said by Lord Chancellor, that if an 
^ ^3S5 ^8^^® he made in trust for three persons, and two refuse, the 

other shall have the whole trust. (1) 

But Seijeant Maynard held the contrary, and said it was not 

like an estate at law passed by deed, for there, when one of the 

parties refuses, the deed is void as to him. Sed quaere dif- 

ferentiam. 

{i) This, possibly, is one of the un- tion was applied to a derise to ezeco- 

finuhed memoranda which hare sub- tors to seD, it is in ej^act accord with 

jected these reports to criticism : the the stat f 1 Hen. 8. c. 4b 

passage should, probably, be read thus, Serjeant Maynard's objection (bow- 

" if an estate be devised in trust to (not ever groundless) seems to confirm the 

y^r) three persons, and two refuse fo conjecture, that the trust was created by 

act, the other shall execute the whole wilL 
trust." If, as seems likely, the observa- 



(C. 12.) Mr. Rushwokth's Case. 

Mortgagee re- It was held that if a college lease be mortgaged, and the 
news a lease, mortgagee renews his lease, that this shall be for the benefit 
of the mor^^gor, paying the mortgagee his charges ; and per 
Lord Chancellor the lessee of a college, &c. hath a tenant- 
right in France and all other places almost but here, and the 
college are bound to let him renew, but the law is not so here ; 
but however the mortgagee here doth but graft upon his stock, 
and it shall be for the mortgagor's benefit. (I) 

(1) ** If lnJ8tiT9, mortgagees, or other persons interested, obtain a renewal; 

the 
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the now tent Si alwiyt tubjeot to tbe Anbt 719; Wkulame t. Tigh^i t B»U 

trufts sad limitatioiis of the old leMO. and Beat. SOS ; RMmd4M v. Ritm&tB 

Thoush thej are not obliged to renew, Meriv. 19(5 ; Pickering v. Vowltt, 1 Br. 

yti when done it b a continuadon of 198 ; pM, case 191, p. 116. 
the old leva.* Rome ▼. Ckidutter, 

CocKEs v. Sherman. [Sherman v. Cox et al\] (C. 13.) 

Five successive mortgagees of the same land ; the fifth mort- Snbirquent 
gsuree buys in the three first mortgaged, and tfien ejdiibits his j^i^SSed^t* 
bin against the mortgagor to exclude him of his equity o( re- mortgage. 
demption, and hath the land decreed to him absolutely. 
In this case it was held per Finch, Chancellor, 

1. That the fourth mortgagee had an equity of redemj^tion. Ante, Caae 7. 
but yet he should not be let m to redeem unless he satisfied ("^"^ ••*•) 
the fifth mortgage, which was subsequent to his, as well as 

the other three that were before it ; for when a purchaser or 

mortgagee lays out his money bona fde^ not having any notice 

of the incumbrances, he may fortify his estate and title as well 

as he can, and when he hath got a title in law in him, as here 

he hath by the precedent mortgages, this court will never take 

it away from bun, without reimbursing him all his money that 

he is out upon it. And if the purchaser have notice of the £ 1^ ] 

incumbrances at the time when he buys in the precedent Notice. 

mortgages, it is not material, so that he had it not at the time 

of the purchase. (1) 

2. It was held, that if there be two mortgages, and a man 
having notice of them will come and purchase and buy in the 
first mortoige, and so endeavour to defeat the second mort- 
gagee, in Uiis case the second mortgagee shall be let in, upon 
payment of the first mortgage money, without any regard to 
the purchase money, for else by this means any man that is a 
second mortgagee might be cheated, and have no remedy. 

3. It'was held that the fourth mortgagee was not concluded 
by this decree, being never made a party to it ; and although 
here be a great mischief on one hand, that a mortgagee, after 
a decree against the mortgagor to foreclose him of his equi^ 
of redemption, shall never know when to be at rest ; for if 
there be any other incumbrances he is still liable to an account; 
yet the inconvenience is far greater on the other side, for if a 
mortgagee, that is a stranger to this decree, should be con- 
cluded, he would be absolutely without remedy, and lose his 
whole money, when perhaps a decree may be huddled up 
purposely to cheat him, and in the mean time (he being paid 

(1) Tacking is allowed, eyen Viiu pen' yoted the whole of the I7th chapter of 

drnfe, ap to the time of a decree to his Treatise on the Law of Vendors and 

settle priorities ; till which time the Purchasers ; to which the reader is ie» 

straggle for the toftaia in nanfragio may ferred, in order to avoid swelling these 

be cootinoed. £* parte KnHt, 1 1 Ves. notes, bjr multiplied references to a book 

619. What sliall be deemed notice, is which is in every professional man's 

a question to which Mr. Sugden has de- hands. 

his 
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his mterest) may be lollied asleep, and think nothing of it; 
whereas on the other hatid there is no prejudice but being 
liable to the trouble of an account ; and if so be that were 
stated bona fide between the mortgagor and mortgagee, in the 
suit wherein the decree was obtained, that shall be no more 
ravelled into, but for so long shall stand untouched. 

Another point in this case was, here was a judgment that 
was given by the mortgagor, precedent to the fourth mortgage, 
and was for security of four hundred pounds, but was satisfied 
before the fourth mortgage was made, and the bond delivered 
up upon which it was obtained, but after the fourth mortgage 
made,* the conusor of the judgment borrowed four hundred 
pounds more, and three years after the lending of the money. 
It was declared that this judgment should stand for securi^ 
of that money ; and afterwards this judgment was extended, 
and the fifth mortgagee buys in the extent of this judgment. 
r 15 1 Resolved, that this judgment should be set aside (2) as to 
the fourth mortgagee, and should not stand in his wa^, for 
when the judgment was once satisfied, and kept a foot, it was 
in trust for the conusor ; and when money is advanced after- 
wards, and no mention of this judgment at the time of the 
lending, this declaration afterwards shall not keep it on foot to 
defeat a purchaser ; but if so be the creditor had lent this 
money at first upon the prospect and security of this judg- 
ment, perhaps it might have been otherwise. 

(t) Had the judgment never been subsequent judgment, but a mere judg* 

satisfied, but duly kept on foot, the nicnt creditor cannot tack a mortgage, 

mortgagee might have tacked it ; Baker not having contracted originally for an 

V. Harris, 16 Ves. 401. The distinc- estate in the land : and therefore can 

tion, as laid down in Ex parte Kn<fU, ubi only be entided to an eUgil. 
tupr^, u, that a mortgagee may tack a 

By Reg, Uh, 1676. B. fid, 187, it appears, Aere were several other defendants 
in this cause, but Cox and Trinder only were brought to the hearing. The matters 
in dispute were as follows. The plaintilTs testator, in 1653, lent £400 to one 
Robins, for repayment of which the said Robins and the defendant Triudcr were 

' jointly bound. Robins, in 1655, borrowed a farther sum to make up the debt 
£800 : upon which the said bond was delivered up to be cancelled, and to secure 
paji^ment of the £800, Robins gave a mortgage of the lands in question to the 
plaiiitiflT's testator, with a proviso of redemption, and made oath that the said pre- 
mises were free from incumbrances ; and also cave a statute for further security of 
the said debt. In Mich. T. 1657, the plaintiff's testator lent Robins £«00 more, 
for which, in the same term, he save a judgment ; and also covenanted, that, in case 
the said £200 should not be paid at the time agreed on, he would, within one 
month after default, sell so much of the lands as should be sufficient to satisfy the 
whole debt of £1000 and interest. The money was not paid, and the mortgage 
was forfeited. The plaintiff in 1664 (his testator having died two yean previous 
thereto) filed his bill m this court to obtain payment ; when Robins, by his answer, 
discovered several precedent mortgages and incumbrances ; and amongst others that 

' Dr. Ingdo had a mortgage upon the said pivmises ; end thereupon Uie plaintiff, by 
the direction of Robins, paid £590 to Dr.Ingelo, whose term was then assigned 
in trust for tlie plaintiff. The defendants insisted, that the said Robins was fur- 
tlier indebted to the defendant Trind«r, bond fidt, in the sura of £l600. and on 
the 22d of October, 1653, gave a bond for payment of the said £1600, upon 
which judgment wa» obuiued in Mich. T. tlien following : that Robins in October, 

1650, 
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lg50,»cirtgiydtheiiWpmriietlof£tOOtooneto 

deniied part of. the ttkl premiMi by leaie to one Partridge, for fort j vears, for ac- 
curing a debt of £300 : that tte mortnge to Partridge being forfeited, be, iq' 
BfarcD, 1656, assigned the same to one Browning, who, afterwards, finding oat the 
said prior mortgage to Smith (whereof he had no notice before) to be unsatisfied, 
he procured the same to be assigned to him ; and in 1666 exhibited his biU in this 
ooort against Robins to liave his money, or that the equity of redemption might be 
foreclosed ; and, the money not being paid, the premises were decreed to m said 
Browning ; which decree il signed ami inrolled ; and the premisea were absolntaly 
vested in Browning, from whom the defendant Cox purchased the same ; that the 
defendant Trindcr, the cognizee of the said judgment for £l ,600 for good con- 
sideration, did in 1666 assign the saiS jodgment to one Hawkins, upon which the 
pmoiaes in question were extended ; and the said Hawkins obtained a decree in 
this court for the premises in hia holding ; and thereupon Hawkins, for a full and 
valuable consideration, assigned to the defendant Cox the said judgOMent, extent, and 
decTpe ; and the said Browning assigned to the said Cox the u&d two mortgages, and 
said decree of foreclosure. The plaintiff urged, that the queitiop at to t£; mort- 
gages and the judgment were quite distinct ; that the jodgment was only a coonter- 
Sfcurity to indemnify Trinder against the bond in which he had joined, as afore-' 
■dd, to the plaintiff^ testator; which bond being satisfied and cancelled, Trinder 
Ought to bare acknowledged satisfiMrtion upon the said judgment ; and that although 
the defendant may be entitle to be paid what is due on the said mortgage to 
Browning, (which the plaintiff offered to pay) yet there is no reason why the said 
judf^roent tbould take place of the plaintiff's claim, the defendant Cox having had 
Mce of the plaintiff's interest before he took in the said judgment ; and the 
plaintiff contended, that, notwithstanding the said decree of foreclosure, he ought to 
be let in to redeem the premises. And the court decUred itself satisfied, that the 
said several decrees were gained by contrivance of the defendant Cox ; and that the 
nid deerees ought not to foreclose the plaintiff's equity of redemption of Browning's 
mortgage, and this without paying the money due on Hawkius's judgment, which, 
fts fer as the plaintiff is concerned, ought to be looked upon in equity as satisfied. 
The court did therefore decree the said judgment, and the extent thereon, to be 
set aside, as to the plaintiff's security ; and a perpetual injunction to be awarded 
to stay all proceedmgs at law on the said judgment, as to any lands liable to any 
of the plaintiff's securities, now in question ; nnd that the plaintiff should be ad- 
mitted to redemption of Browning's said mortgage, notwithstanding the said decree 
of foreclosure ; with this nevertheleu, tiiat the account tiien taken should be in na- 
ture of a stared account, and the snnit therein computed as due for principal and 
interest shall, from that time, be taken as a principal sum : and that the defendant 
Cox should discount all profits of the said premises received bv him ; and, upon 
paynent of what is 'due on the said mortgage, should convey the soid mortgaged 
pramiaea to the pUintiff discliorged of all incombranoes : and if the money was 
paid, then no costs to be allowed to the defendant Cox ; but if the money was not 
paid, at the time to be appointed by the master to whom it was referred to take the 
accounts, then the plaintiff's bill to stand dismissed, witii costs to be paid by the 
plaintiff* 



DE TERM. S. HILL. 1076. C ^^ ] 

IN CURIA CANCELLARIM. (C. 14.) 

(I) A BOND was tn quadraginta libris, conditioned for the ptjF- Quadraginu 

meot of c£l80. pro quadrin- 



geiitis. 



(1) The title of tiiis case is Simrns v. 5 Ves. 580, Lord Redesdale, then Soli- 
B«vy, according to Rep. Ump. Finch, dtor General, observed, " Ffeeman's 
41S, or Simg v. Um, as stated in t Report is by far the best." See. also, 
Cha. Ca. S«5. All the reports agree in the Ix>rd Chancellor's judfpient in the 
the leading principle, though differing case last cited, which estabbahed the au- 
la drcumstanoes : and m Bum v. Bum, Wwnty of the picacnt decision. 

The 



16 VK, ruBH. t« Hux. 1676. 




TbecowtdtfOMd tkit to be goodjm 
reasoB of the greatneci of the sum 
llMMigli no moBej was proTed to be lent upon it. 

And bj Lord ChaneeDor, if it had been qmadragaia, it had 
been good in law for «£400. 

And it being decreed good for «£400, the court said it should 
hare all the effects of a bond, and the obligor being dead, in 
dus case diej decreed it should charge the heir, as fv as his 
assets, as well as the executor; and thu it should be satisfied 
bj the executor before any bond upon which judgment was 
not obtained before the day of pronouncing the decree ; but 
the court admitted, that judgments upon bonds obtained aft» 
the subpoena, and before the decree, should be preferred before 
it, though the contrary was pressed. (2) 

And in this case Keck cited the case of Sava^ and 
J3roiDii,(3) where a seal being broke off a bond, this court 
decreed it Rood, and that after it was. decreed good it ought 
to have all me effects of a bond to charge an heir, &c But 
if heirs be not mentioned in the bond, this court will not 
charge an heir. (4) 

(f) Perry ▼. PkiUft, 10 Vca. S4; (4) Crmmg ▼. Jbmr, i Vcm. 180. 

ptip c« 54^ p. 49» n. 5, and e. 114, p. B«t an beir, tbongli not oaaKd in arti- 
lOS. dct of agreement, b J which huanoeslor 

(S) Rqk fcay. Ffaicb, 1S4. covenants to convey ical estate, bboand 

thereby, pmt, c S74w p^ 199. 

[ 17 ] -— ^ 

(C. 15«) Lord Muloraye and Sir Jo. Mounson. 

ffaie by tenant FiRST point, whether, where there is tenant in tail of the 
"* **^ gift of the king, with a remainder in the crown, and he levies 

a fine to the king, whether this be restrained by the statute of 
34 H. VIII. (c. «0.) 

And it was held per Cancellar', assisted Mrith the Lord 
Chief North and Justice Jones, that it was not,(l) but that 
this fine should bar the issue ; for it appears by the preamble 
. of the statute, that it was made to prevent the alienation by 
' tenant in tail ; that the memory of the king^s bounty might be 

preserved, and where the estate comes wholly back to the 
king, there it is in the kind's power to preserve the memory 
of his bounty, either by giving it back to the same party, or 
what other way he pleaseth. 

And the Lord Chancellor said, this point was adjudged in 
the Earl of Northumberland's case, 5 Jac.(2) 

(1) $tt Co. litt. 57f (b), where the this kind is the only perpetuity which 
doctrine laid down is in confomity with can possibly be created, without the aid 



the teit above. of the legi»latnrp. 

Mr. Cniite, 5 Dig. fir. 56, s. 45, says, (f ) Moor, S37. 

<* it b obtenrable, that an estate tail of 



Second 
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Second point : the king leases a manor and nunes^ {Aid Onnt of th* 
withal grants that' the lessee shall have the sole vending of ^'°& 
ahim, reserving out of the premises <£ 10,000 per ann. to 
himself, and «£l640 per ann. to the Lord Mulgrave* 

The question was, whether or no this grant (being void for 
part, (3) viz, for the sole vending of alum^) shall be void for 
the rest? 

If it were in the case of a common person, it was held that 
it might be good for part, and void for part, although the re« 
servaUon was entire ; as the Lord Chancellor put the case, if 
a man lease land and a stock of sheep, and all the sheep dioj 
yet the rent shall continue. 

But it was urged here, that the king is deceived in his grant, 
for here it is plain that he did intend to grant the sole vending 
of alum, whurh he could not do. But Sir J. King took a 
difference, where the king is mbtaken in matter of fact, there 
his grant shall be void, but not where he mistakes the law, and ^ 

cited the Lord Chandos's case, 6 Co. 55, (4) i Co. 43. 

: But the court seemed to incline that the grant was void, it 
appearing upon the fiEice of the grant, that the king was de* 
ceived in the very substance of the grant, and the rent being 
entirely reserved out of the whole. Sed curia admare vuU. 



(5) Monopolies ire restnined bj Uw uid diven other aeti of periiameot" 

conuDon law ; Lat India Ccmptuuf ▼. S Init 63. 

Snd^, Skinner, 165. And also are (4) The King ▼. Kemp, Skinner, 44d. 

" agaiut the libertj md freedom de- The King ▼• ih§ Bishfp tf ChetUr, Wd* 

dared and granted by Magna ChartOf 655. 



DE TERM. PASCH^, 1677. [ 18 ] 

IN CUUI4 CANCIXLARI^. 



Cawk^y [Cbayk^b] v- Pabbett. (C. 16.) 

A. LEAVES ,£1,600 to his wife, to distribute (if she should Power to a wife 

marry again) amongst his children as she should think fit, (I) *°^|^^,^g**** 
and dies, leaving three daughters, by her, and one by a former ^„j^ ^^j^ ^i 
venter; the wife marrieth, and after marriage disposeth of amongst the 

— *~-*^— — 



children. 



(1) Maddium f . Andrew, 1 Yes. sea. (though c. S7S. p. 199, pmt, is oMOni} : 

59 ; B« V. WkU^mad, 16 Vet. 2t ; hot " the great difficttltj is to say, in 

BioAerr. Butcher, 1 Ves. and Bea. 79. ** each particular case, what b illusory, 

ettibBsh the doctrme, that, in siich. , " and what is not" Spencer w, Spencer, 

£lA50 



nneqoal appointments, if not il- 6 Ves. 368. 
losoiy, wilt be supported in equity 
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' «£l»450 amofigit her own three 'd«u^tere, and onlj £bO to 
the plaintiff^ ' who was a daughter by a former venter. 

And it was tu'gued at the bar (and I think the opinion of 
the whole bar was) that these words^ '' as she should think fit/' 
did give the wife a power of disposing unequally, or else they 
must be void, and if they be once admitted, there can be no 
. bounds set to that inequality ; but she may give as much as 
she wiU to one, and as little as she will to another; and for 
that they cited the case of Auditor Oldisworth and Sir Wil- 
liam Juxon, executor to the archbishop, who left <£ 1,000 to 
be distributed by his executors amongst his servants, . as he 
^should think fit, having respect to their quality and condition; 
and he having some pique against Oldisworth (who was 
secretary to the archbishop) gave him but £50 and gave the 

Pott, Case 101. coachman «£l50, and Oldisworth preferred a bill in the ex- 
chequer, but could have no relief; which was said to be a 
stronger case than this, because of the words *' having regard 
to their qualities/' * 

[ 19 j And it was said that the marriage could not alter the case ; 
for a Jeme covert might execute a power, (2) might be attor- 
ney to her husband, (3) and in some cases, where she was 
executrix, might sell (4) to her husband ; which was admitted 
by the Lord Chancellor. 

Mr. Attorney put this difference, where a trust was left to 
a Jeme whilst she was sole, without any mention of her mar- 
riage, there if she married she lost her power; but if she 
were covert at the time when the trust of power was given to 
her, she mi^ht execute it well enough. 

But the Lord Chancellor set aside the distribution upon 
this ground, because when the husband intrusted the wife 
with this power, his design was, that by this means the chil- 
dren should be kept in obedience and respectful to her, and if 
either should misbehave herself, it should be in her power to 

Vide poH, Case chastise her; bt|t this reason feils when she marries again, (5) 
and then it was the intent of the husband that she should 
make distribution before she married. 



isi. 



(S) Dmua V. UpUy, Utcb. 59; 
TowUbuom v. DithHrn, fV. Wms. 149 ; 
HearU v. GrettSank, S Atk. 711 ; Pea- 
€0€k ▼. Mamek, t Ve*. ten. 191. 

(5) Trijew ▼. Thuton, Palm. f06 ; Ste- 
mamm t. ftardy, 3 Wib. 588 ; filonc ir. 
M'lUmr. 4 Price, 48 ; pon, c $40. p. 
178. c f 88. p. fi5. 

(4) Bat die bemafidtt of tlie trans- 
acooQ maft be indispaUbiy prored; 
ioljeM to tliU niatary jealou^ of in- 
inetice, the right of dispoial may be 



exerdied by a fane covert in favor of 
her hoibaiid. Pankm v. WkiU, 1 1 Vet. 
««« ; FybHM ▼. SmdiK 1 Vet. jun. 194 ; 
Grirflv V. Cw, 1 Vet. ten. 518 ; PauUt 
▼. De/m/, se Vet. sen. 669. 

(5) See Lard Amltrim ▼. Dalte if 
Bn€kmgimm,fmt, c. 214. p. 168 ; Gt6- 
bon$ T. MguitQH, Rep. temp. Finch, 546. 
if the eilerdaiB of the power is not ex- 
pressly restricted to the femtt being $oU, 
her sobscfquent marriage will not affect 
, it Bajfky r. Wmrburtom, Comjns, 496. 



Reg, m. 1676. A. /ff. 569. The' I^rd Chtocellor declared, he %ras satisfied 
it was Uie testator's intent that all hts cKUdren should have equal sharps ; and as 
it appeared in proof, that the delendant (the testator's second wife) promised to 

be 
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be fts kind to his daughter by the first vetiter as to his other children, and to make 
tbem all equal, and there not having been any disobedience on the part of the 
plaintiff, his lordship conceived the distribution which has been made by her 
mother-in-law, the defendant, to be yery unequal and unjust; and did therefore 
decree, that the defendant should account for the said testator's estate, and that 
there should be an equal distribution made amongst the testator's children, and 
that the defiendant should satisfy to the plaintiff her share and proportion thereoCL 



DE TERM. S, TRIN. 1677. [ 20 ] 

IN CURIA CANCELLARIJE. 



RiGHTsoN V. Overton. [Overinoe, fex al*.](1) (C. 17.) 

A. MORTGAGES in fee to B.: the money not being paid at the Mortgage 
day, B. the mortgagee enters, and lending the mortgagor ^^^J' 
more money, reinfeoffs the mortgagor ; proviso, that if he did 
not pay <£500 at the day, that then he should re-enter. B. 
the mortgagee dies, the heir of B. releases the condition to 
A., the executor of B. prefers his bill against A. the mort- 
gagor and the heir of B. the mortgagee to have the money. 
Upon a demurrer. Finch, Lord Chancellor, took these rules. 

1. When a man mortgages land, with a condition to be 
void upon payment of money at a day, and neither heir nor 
executor is named, if the party die before the day, the law 
construes this payment to be made to the executor, for Lit- 
tleton's reason, because this money lent went out of the 
mortgagee's personal estate, and thither it shall return. 1 
Inst. 209, b. 

If the money be limited to be paid to the mortgagee, his rvide) 
heirs or executors at such a day, (2) there if the mortgagee die p *^'p*^/i 
before the day, the party hath his election, if he pay it at the • » '•^ 
day ; but if he do not pay it at the day, though it is expressly 
limited to nobody, this court gives it constantly to the execu'- ^ 

tor, for the reason before cited. 

And though it was urged by the Attorney General, that [21 ] 
here the mortgagor, by the acceptance of the reinfeoffment, 
had extinguished his equity, yet, per Cancellar*, this being otv- 
ginally a mortgage, and being continued still for a security of 
money, there remains still an equity for the mortgagor. (3) 

(1) 5. C. f Eq. Ca. Ab. 4f9. ton ▼. Slade, 7 Ves. 27S. Howard ▼. 

(t) Moor, 58. pL 166. pott, c.185. Harris, 1 Vern. 191. See pott, c. 80 

!>. 143. ind 81. p. 69. 
(3) Me2(0r ▼. Led, f Atk. 495w Se- 

D And 
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And be said, if the mortgagor had election, any time after 
the day, to pay the money either to the heir or executor, it 
would be very inconvenient, for then he would make his mar- 
Jcet, and he that gave most should have the money ; and it 
would be a power not fit to be left in the breast of the Chan- 
cellor to give it to one or the other ; and therefore it always 
goes to the executor. 

It was said per Cancellar', that in some cases this court 
takes notice of the civil law, and that is the reason, why that^ 
if a man [bequeaths] a legacy to a son or a daughter, &c. pro- 
vided that he or she marry with the consent of the executor, 
&c. if the party marry without the consent of the executor, 
yet he shall have the legacy in this court ; and the reason why 
thi3 court decrees it so, is because by the civil law such a 
condition annexed to a legacy is void. (4) 
C^ditio n in But if the bequest be, that, if he or she marries without 

*"**!*"• . the consent of the executor, J. S. shJ»l have the legacy, (5) 
there this court will give no relief, but J. S. shall have it; but 
Post, Case fti. Mr, Attorney said that by the opinion of several Doctors in a 
case now depending, the civil law (6) is otherwise ; and in this 
case, though a remainder be limited over, yet the condition is 
only in terrorem. 



(4) This rule, it has been held, only 
applies to legacies payable out of per- 
sonal estate. Interests arising out of 
land, must be goyeraed by the rules of 
common law ; Co. litt. 206. In Hur- 
vey T. Astim, 1 Atk. 378, Lord Hard- 
wfcke, C says, '* I hold nothing to be 
" more fixed, since the case of PawUt 
" V. Pawlet, 1 Vem. t204, than that 
" portions charged on lands will not 
'* vest till the time of payment comes, 
" which in this case u not till a mar- 
" riage with consent; and there is no 
'* rule of law or equity, that can excuse 
" the want of such consent." And his 
Lordship goes on to intimate, that, it is 



only in case of mere legacies, even of 
personalty, that a condition not to 
marry without consent should t>c consi- 
dered as in terrorem only; but that, 
where the legacy is given as a portum, 
such construction ought not to be inade. 
See, also, Uaynish v. Martin, 3 Atk'. 
333 ; GUUit v. Wray, 1 P. Wms. «84s 
Jervois v. Duke, 1 Vem. SO ; past, c. 45. 
p. 41. See, however, tlie judgment of 
the House of Lords, in Bertie v. Falk- 
land, past, c. 292. p. 222, note 10. 

(5) See ante, c. 9. p. 10. 

(6) See Stuckpclt v. Beaumont, 3 
Ves. 96. 



Ueg, Lib. 1677. "B.foL 376. Though the demurrer is said, in the report, to 
have come on before the Lord Nottingham, the cause appears to have been heard 
before the Master of the Roils, on the 20th of April, 1678; who decreed, that on 
payment of the money due by the defendant (the mortgagor) to the plaintiff 
(tlie executor of the mortgagee), the said plaintiff, and the dcfiendant, the heir at 
law of the mortgagee, should, at the plaintiff's charge, reconvey the said mort- 
gaged premises to the defendant, the mortgagor. The plaintiff to have his costs 
of this suit ; and if the defendant, the mortgagor, should nut pay the principal and 
interest due in respect of the said mortgage, at the time to be appointed by a 
Master of the court, then the complainant was to have the whole benefit and 
advantage of the forfeiture of the mortgaged premises in question. In R, L, foL 
547, we find it declared by the Master of the Rolls, that the costs on the decree 
were to be paid by the defendant the mortgagor, and not by the defendant the 
heir at law. 



Salisbury 
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Salisbuby v. Bao6btt.(1) 



(a 18.) 



It was held, that an equity of redemption (9) would be Equity barred 
barred by a finey(3) if no claim wefe made in five years, and ^*^* 
that an entry into the land would not serve, because the entry j^^tsisf^' 
is not lawful, but the party must bring his subpccna, or else 
he will be barred. 

And an entry will in no case serve the turn but where the 
party hath a right of entry; (4) therefore if tenant in tail dis- 
continue, and the discontinuee levy a fine, and then tenant in 
tail die, the entry of the issue in five years time will not serve 
the turn, because his entry b not lawful, but he must bring 
his formedon in five years, or else he will be barred. 

And he said the statute of 4 H. 7. 24. had altered the [ 22 ] 
common law ; for now an entry of a claim at the foot of the 
fine would not serve ; but there must be now either an actual 
entry or a claim, for so it is appointed by the words of the 
statute. 



(1) 5. C. 1 Ch. Ca. 278, and more 
cbcomataotiaUy, as well as more cor- 
lectljr, from Lord NottiDgham's MSS. 
in t SwaDs. 60S. 

(S) By reference to the corrected 
report, uti tuprH, it will be seen that 
the smt arose oat of articles of agree- 
ment for a marriage settlement; and 
that no mortgage, or equity of redemp- 
tkm, came in question. Lord Redes- 
date, in Kennedy ▼. Daly, 1 Scb. and 
Lefir. 578, adverts to the report of this 
case, as siren in Ch. Ca. ubi tuyra, and 
liis lorduup*s doubts, as to the correct- 
ness of that statement, are confirmed by 
the above cited MSS. of Lord Notting- 
ham. 

(S) As a general principle, it may be 
ohaerred, that a fine can only be a bar 
when, at the time it is levied, it divests 
the estate ; and this it cannot do where 
the cognisor, or cognizee, has not an 
absohite estate of freehold in the pre- 
ouses, either by right or wrong : but a 
■MMtgagee cannot disseise his mortga- 
gor, and so gain a tortious freehold ; if 
he cnten into and takes actual posses- 
sioo of the mortgaged premises, such 
posaeMiMi will be consistent with his 
litle as mortgagee, and a fine levied by 
hSm witt not bar the mortngor : WeU 
den ▼. Dtike ojT York, 1 Vem. 13t ; 
StMoctf r. Zouch, Plowden, 373 -, Stif- 



fyn't ca$e, 5 Rep. 124. So a fine levied 
by a mortgagor, wlio is allowed to re- 
main in possession, will be inoperative 
as against the mortgagee. Focut v. Salii' 
bury, Uardr. 402 ; Story v. Lord Wind- 
sor, ft Atk. 631. These general princi- 
ples must, however, be restricted within 
due bounds ; coounon convenience 
points out the propriety of making ab- 
stract rights yield. In certain cases, to 
the more important consideration of 
preventing interminable doubts and in- 
security as to the titles to estates : after 
repeated, and elaborate, discussion, the 
case of Chclnumdely ▼. Clinton, 1 Jac 
and Walk. 1. has- (it is to be hoped 
finally) settled, that *' adverse posses- 
** sion of an equity of redemption for 
" twenty years is a bar : * So, twenty 
years possession of an estate by the 
mortgagee without rendering an ac- 
count ; or possession, for the same pe- 
riod, by the mortgagor without payment 
of interest, or any other acknowledg- 
ment of the mortgage debt, will be a 
bar ; with or without a fine levied. As 
all the authorities are critically consi- 
dered in the case cited, it would be 
mere book-making to do more than refer 
tlie reader thereto* 

(4) Stowell V. Zouch, Plowd. 358; 
Stapleton v. Sherrard, 1 Vem. 212 ; post, 
Append, c. 18. 



Iteg. Idb. 1676. R/o/. 690. The Lord Chancellor dismissed the bill as far as 
it soagbt nHef against the fine ; but without costs. 



d2 



A BILL 



22 



DE TEILM. S. TRIN. 1677. 



(C. 19.) 



i- A BILL was preferred by a shopkeeper against one that was 
about sixteen years since his apprentice, to have an account 
of him ; and the bill set forth, that there were several dealings 
betwixt him and die plaintiff his master, as well after his 
apprenticeship as before ; and the defendant pleaded die sta- 
tute of limitations. 

And the Lord Chancellor held, that as to what was trans- 
acted during his apprenticeship, it was a good plea, and was 
not within the proviso of the statute, and be^des his settii^ 
him free had absolved him ; but as to what was transacted 
afterwards he ordered he should answer ; (1) and he held that 
the action of account was not saved as to all dealers, but to 
merchants and their factors, &c. because many times their 
factors continued long beyond the seas. 



(l) There haye been confl i cting dcd- 
nont on the question, whether the ex- 
ception In thie statute of limitations, 
(stat. tl J. 1. c 16. s. S.) in fisTor of 
accounts betwee n aerduoits, applies, 
where there has been no dealing what- 
ever b e t ween the parties within' ax 
years ; or whether It is necessary that 



the last kern of the aocoont, at least* 
should hare ooconed within that time : 
see Fotttr ▼. Hodgtam, 19 Yes. 185. The 
hst express dedsion on the subject es- 
tablishes, that the statute will be a bar 
where all aocoonts hare ceased above 
six years. Bmrher v. Bmrher, 18 Yes. 
S86; seepoft, c6t, p. 55. 



(C. 20.) 



In another case, where the statute of limitation was pleaded 
in bar to a legacy demanded, due twenty years since. Lord 
Chancellor held that a legacy was not barred by the statute, 
nor ever had been so held.(l) 



(1) But " though the statute of limi. 
" tations cannot be pleaded to a legacy, 
" for there is no time from which it can 
'* ran ; jet, presumption of payment, 
" from permitting the assets to be dis- 
" tribuied without claiming the legacy. 



" is a good ground of defence by way 
" of answer." Higghu ▼. Craw fo rd, 1 
Yes. jun. bit ; Pickering ▼. Lord Stam' 
ford, ibid, 58t ; Jones ▼. Turberville, 
Und.iU 



(C.21.) 

Legacies 
charged upon 



If a man ^ves a legacy, and chargeth it upon black acre, 
although this be not sufficient to answer the full value of the 
legacy, yet it shall not be charged upon the personal estate. 

And it was said j^er Cancellar\ that if a man deviseth ^100 
out of a lease for years, and the lease be determined, yet the 
legatee shall never resort to the personal estate for diis le- 
gacy. (1) 



(1) The distinction seems to be this : 
—where a legacy is given, with a refer- 
ence to a particular fund, only as point- 
ing out a conTenient mode of pn^rnient. 
It will be cooadered as a dsiiMfij(ratt«s 



legacy, and though the particular fund 
sirauld be insufficient, or totally fiul, the 
legatee will not be disappointed, if there 
are other assets. GiUaumer.AdderUy, 
15 Yes. 385, and see Fountmne v. Tyler, 
• 9 Price, 
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9 Price, 104. But, where thei legacy is boaoty ; to, if his specific legacV {bSI, 

cleariy soecific ; as the legatee would he cannot call upon tlie general per- 

not be liable to contribute towards sonal estate to indemnify him. Hintom 

making good any defalcation, with re- ▼. Pmke, 1 P. Wms. 540. 
spect to other objects of the testator's 

— • — (C- 22.) 

A DEVISE was made to a Jeme covert, and that her husband Feme Covert 
should not intermeddle with it; the husband and wife are 
divorced (1) caiua saviim : the wife (2) prefers a bill against 
the executor, and makes not the husband a party neither as 
plaintiff nor defendant, which was pleaded by the defendant, [ 23 ] 
and alleged that the husband ought to be a party, or else he, 
the executor, could not be sufficiently discharged, in case he 
should pay it. (3) 

And it was ordered that the husband should be made a 
defendant without costs ; and it was said that if a legacy be 
devised to a feme covert, this is a trust for the husband, 
unless there be negative words to conclude him. (4) 

(1) ThediTorce, of course, was only (3) So, at common law, uponanalo- 

a maud et thoro, not a vmctUo matnm gous principles, a married woman cannot 

MMti. sue, or be sued, even in respect of se- 

(S) The bill should be brought by the ptfate property, without her husband 

wife's proeheim amy. Gr^ih v. Hood, S being a party. MarAaU ▼. Ruttor, 8 

Yes. sen. 45S. T. R. 547. 

(4) Pttimerr,Trt9or, lVeni.t6]. 

— •— (€• 22 b.) 

Resolved, that if an executor consent to a legacy, and die Assent to a 
before probate, yet the assent is good enough ; ruled upon a ^KfiJJ*^"'"* 
demurrer. (1) ^^ 

(1) 11 Yin. Ab. 204. Dyer, 367, a. 



York t?. Eaton. (C. 23.) 

A. AND B. were partners in trade, and for security of money Joint-tenants. 
due to them upon the account of their trade, diey take a So^»^owWp« 
mortgage of a college lease to them in both their names ; A. 
assigns his interest or part to C. his son, and then C. and B. 
do renew this lease in their names, and each of them payeth 
a part of the fine ; and C. dies and the executor of C. prefers 
this bill againsjt B. for his share in this term, which B. claimed 
>rhoUy by survivorship. 

And for the plaintiff, the case betwixt Taylor and Fleming 3 Rep. f38, 
was cited, where two persons take a lease for years, and each ^^* 
of them payeth a moiety of the fine ; yet if one die, the term 

shall 
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shall wholly survive to the other ; which the Lord Chancellor 
admitted, for there they run equal hazards, and put it to the 
venture which shall die first, and so they shall in all cases of 
joint-tenancy, unless an agreement or a trust, &c. (1) be 
proved, and no relief shall be had here without such proof. 
1 Inst* 189, b. But in this case it appears, that this was originally a secu- 
rity for a debt contracted when A. and B. were partners in 
trade, and upon that account, and by the law this shall not 
survive, (2) and then when A. assigns his share to C. this shall 
not alter the nature of the debt ; but if C. had died, then 
without question his executors should have had their share, 
and here, notwithstanding the lease is renewed, yet this is 
but as it were a continuation of the same security, and the 
tiature of it shall not be altered, but the plaintiff who is exe- 
cutor of C. the son shall have his share. 

(1) Bat it ** has been repeatedly de- Maule, 1 Swanst 508 ; Babnainv.SKore, 
«■ cided, that," a lease, or other, "in- 9 Ves. 508. 



tcrest in lands, purchased for the pur* (S) Lake ▼• Craddoek, 3 P. Wms. 

*' puse of carrying on trade, is no more 159 ', Jackson ▼. Jackson, 9 Ves. 596. 
" than stock in trade." Crawshay ▼. 

R^. Lib. 1676. B.fol 755. The Lord Chancellor decreed, that the plaintiff 
and defendant should come to an' account, before a Master of the court, for the 
goods and monies in partnership betwixt them, and for the debts and monies 
belonging to the partnership received by either of them ; and also for the profits of 
the premises received by either of them since the renewal of the said lease ; and 
that all deeds and conveyances touching the premises which are in the defendant's 
hands should be produced befoie tlie said master. No costs were given to either 
party. 

[ 24 ] — ^ 

(C, 24i) Hawley v. Cutts. 

A. IS indebted to B. <£dOO, B. by his will gives A. an annuity 
of .£100 per annum, and further says, item, *' I give A. c£300 
in money which he oweth me upon bond," and then dies ; and 
it happened that at that time there was near <£20 for interest 
due besides the ^300 principal ; and the question was, whe- 
ther or no these words should give the interest as well as the 
principal to A. 

It was agreed that if the words had been, " I give or forgive 
to A. the debt of ^SOO which he oweth me," that would have 
carried the interest as an appendant to that debt. 

But here per Cancellar' it was decreed, that A. should have 
only the ^300, for that the interest is a fruit fallen from the 
tree in the life of the testator, and he shall have the «£300 
barely as he gave it him. Sed quare differentiam (l) between 

this 

(l) The difference is, certainly, rather though refined, may be maintained, od 
a technical one ; but the distinction, the ground that, in one case, the bond- 
debt 
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tliis and the case agreed ; and Mr. Attorney Jone« said he 
was clearly of the contrary opinion. 

It was likewise moved that the annuity of <£lOO might be 
decreed to be paid quarterly; but the Lord Chancellor said, 
he would not alter the payment of it any otherwise than it was 
in the will. 



debt itself is formally and specifically 
given; but, in the other, the legacy 
may be construed as a mere pecuniary 
one, with a subsequent reference to the 



bond as a convenient mode of payment 
See RoberU v. Pocock, 4 Ves. 156; Cha- 
worth V. Beech, ibid* 560 ; ante, c. SI. 
p. SS. 



Sir John Burlacb v. Cooke. (1) 



(C. 25-) 



An heir exhibited a bill for discovery of evidences concerning Showing oi 
lands that were his ancestor's ; the defendant swore that he ^^^' ^ 
was a purchaser of the lands, and the heir demanded a sight ^^ **^ * 
of his deeds and virritings ; but per Cancellar\ he shall not 
see them ; for although £e heir primd facie hath a legal title, 
he may go into a court of law if he pleaseth, (2) but this 
court will not compel the showing of writings to any person, 
unless he hath an equitable title, as a mortgagee, 8&c. and that 
is the difference between a legal and an equitable title. (3) 



. (1^ 5. C. « £q. Ca. Ab. 681. 

{t) Lady Skafietbury v. Arrowtmith, 
4 Ves. 70 ; Jones v. Jona, 3 Meriv. 172. 

(S) This case, is observed in Sugd. 
L. of Vendors, 64f , (4th edit) appears 
to be hastily reported. It seems, now, 
to be settled, that a plea of purchase 
for valuable consideration, without no- 
tice, is a good defence against a claim- 
ant under an equitable title ; and ex- 
tends to the production of the deeds ; 
but the struggle has been — whetlier this 
piotcction shall avul against a legal 
title ? Jerrard v. Sandert, t Ves. jun« 
458» supports the affirmative of this 
question; so does Walwyn v. Lee, 9 
Ves. 24. And the last named case over- 
roles Strode v. Blachbume, 3 Ves. 2S3. 
in which a contrary doctrine was held : 
but Williame v. Lambe, 3 Br. 264, de- 
ddcd, that against a legal title to dower, 
the plea in question would not hold. 
The last mentioned case, however, may 
be distioguished from Walwyn v. Lee, 



»€ 



t* 



*t 



and the other authorides which concur 
in holding a plea of purchase for valua- 
ble consideration, without notice, suffi* 
cient to justify, in equity, the non-pro- 
duction of the title deeds ; for, *' Dower 
being a mere legal right, and as a 
court of equity, in assuming a con- 
current jurisdiction on this sabject, 
" professedly acts upon the legal right 
'* alone, that court, in analogy to law, 
*' where such a plea as that in question 
'* would not be looked at, decides that* 
** in thit initanoe, the same plea is in- 
" admissible in equity ; this analogy, it 
" is obvious, does not hold when the 
" widow applies for equitable relief." 
See 1 Roper's L. of Hush, and Wife, 
446. With this exception as to dowrr, 
so qualified, it should seem that the 
plea will, in a court of equity, avail 
against a legal, as well as an equitable, 
title. Besides the case referred to in 
the margin, see fott, c. 90. p. 84. c 
165. p. 128. c. 304. p. sr33. 



Cloberrt 
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(C. 26. J Cloberry v. Lampen.(I) 

Legacy whco A. GIVES to B. £500 when she shall attain the age of twenty- 

V^ *?^ one years, or be married, which shall first happen, to be paid 

with interest ; A. dies, and B. dies before the age of twenty- 

[ 25 ] one years or marriage ; the question was, whether the execu- 

Post, Case 74. tor of A. or of B. sbould have the legacy. 

98. 155. ^jjj resolved, that the executor of B. should have it; for 

this is a present duty, though the sohefidum be injuturo, and 
it is not a contingent gift, as it would have been, if the words 
to be paid with interest had been omitted ; (2) for now it is all 
one as if he had said, I give B. j£500 to be paid Y^ith interest, 
when he shall attain the age of twenty-one years, or be mar- 
ried, which without question had vested in B. and his execu- 
tor should have had it if he had died. 

And it was likewise ruled in this case, that the executor 
being of full age should have it presently, (3) for the designa- 
tion of the payment of it at the age of twenty-one years, was 
' by reason of the incapacity of the legatee before that time to 
manage it, which reason ceases in the executor ; and when it 
is to be paid with interest, it is the same thing to the execu- 
tor, for It will be no advantage to him to keep it in his hands 
so long as he payeth interest for it. 

And Keck told me that he had known it ruled, that when 
a legacy was given in that manner to be paid without interest, 
and the legatee died before the age of payment, that the 
executor had a decree for it presently, for that it is debitum, 
though not solvendum, presently, and the designation of the 
time is by reason of the incapacity of the person till then. 
Sed qtuBre de ceo, car semble q' est un grand difference enter let 
cases: for here, by the will of the testator, the interest goes 
to the benefit of the executor. 

(1 ) S. C. 1 Eq. Ca. Ab. f 94 ; f Vent|v certain fixed period, and no inUmt gnem 
54S ; f Ch. Ca. 155 ; and confirmed on * in t^ intermediate time, the adminis- 
«ppeai to the House of Lords ; see trator mast haye waited ; otherwise, in 
Journal of Hoose of Lords, vol. 14, vifdi a case, the personal representa- 
p.S41. tiTes of the original testator would be 

(2) Taylor v. Woods, Nelson's Rep. deprived of a benefit apparently in- 
195, where the case in the text above is tended for them ; but where they are 
cited : as it is in Stapkton ▼• Cheele, S to be accountable for interest, the same 
Vem. 673 ; and approved. reason does not exist, as observed above. 

(d) In the Anon, case, f Vem. 199, The distinction is fully established by 

' it is said, it was decided, in the princi- express decisions. Cnckett v. Dolby, 3 

pal case, that though the administrator Ves. Id ; Green v. Pigot, 1 Br. 105 ; 

of B. was entitled to the legacy, he FoHnereau v. Fonnereau, 1 Ves. sen. 

must wait for it till such time as B. 119. But giving a yeariy sum, by way 

would have attained the age of twenty^ ' of maintenance, is not equivalent to 

one years ; but the last ^itor, Mr. giving interest, for the purpose before 

Raithby, in his note ad loc., corrects adverted to. Chetter v. Painter, 9 P. 

the mistake. If the legacy, though a Wms. 336 ; Hansen v. Graham, 6 Ves. 

nested one, bad not been payable till a 249. 

Reg. 
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Beg. Lib, 1676. A. foL 659. Decree, that the defendant do pay to the platntSff 
the said legacy of 5002. with interest from the testator's death ; as soon as assets 
of the testator are forthcoming. 
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Manaton V. Squire. (1) (C. 27.) 

A Bill was preferred by a tenant in common, to have a parti- Partitiaii. 
tion, upon a suggestion that the other tenants in common had 
aliened to persons unknown, so that he could not tell against 
whom to bring his writ of partition ; and also that the other 
tenants in common did witfi their cattle eat up all the profits, 
for which he had Ho remedy at law, &c. 

In this case it was held per Cancellar*, that the Chancellor 
had equal power to make partition by commission, (2) a9 the 
common l^w had by writ of partition ; for it cannot be denied 
but' by the statute 32 H. 8, a tenant in common hath a right 
to partition ; and the delays at common law many times are 
such, it bein^ in a real action (if the demandant happen to 
bring his wnt against the persons that are not the tenants, 
&c.) that he shall never attain the end of it ; and he said he 
did no more question the jurisdiction of the chancery in this 
case, than he did, whether a gift to a man and bis heirs were 
a feie simple, and granted a commission, unless the parties 
could agree without before the next term. 

(l) S. C. very briefly reported in 3 tion to the courts of common law on the 

Ch. Ca. SS7. subject ; from the difficulties attending 

(t) See 1 FonbL Tr. £q. p. 18, note. the prosecution of a writ of commission. 

The iurisdiction is not only established, Agitr ▼. Ftarfta, 17 Ves. 552. 

hut baa ahnost superseded any applica- 

f 

H^. LUk 1677. B. foL 109. 124. A commission was directed, but not executed ; 
as the paities agreed that one should purchase the other's interest in the premises. 

^— [ 27 ] 

Jennings's Case. (C. 28.) 

Upon affidavit made, that Jennings had got a young heiress Homine reple- 
into his custody without the consent of the guardian, upon the pu^io. 
motion of the Attorney General, a homine rephgiando was 
granted. (1) 

(1) FotUr ▼. Detm^, 2 Ch. Ca. 237 ; " and the party may sue it out of ri^t; 
Ammi, Fitj^bbon, 106. ** The writ dt " it is granted by the court eitlier on 
" hfimimc repltgimdo ia an original writ, ** motion or petition, without showing 

*' cause 
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" caase ; it b properly rcfturoable in the 
•* courts below." Treblccock*i ease, 1 
Atk. 633. In the case last cited, there 
was no suit before the court of chancery, 
and Lord Hardwicke, C. therefore, 
doubted whether it was competent to 
him to supersede tlie writ when once 
granted. 

It is observable, however, that in 
Lawlor v. Murray, 1 Sch. and Lef. 76. 
and in Rex v. Burrard, 1 P. Wms. 435. 
it was decided that where a writ, re* 



Tithes^ 



tamable in B. R. has improvidentJy 
issned, such writ may be quashed in 
chanceryr if it has not gone out of the 
hands of the officer of tliat court ; and 
even if it has been returned into the K. 
B. may be superseded. These deci- 
sions were upon different writs from 
that in the principal case ; but the 
reasons npon which they were founded 
seem equally applicable to the writ de 
homine rqplegianido. 



(C. 29.) 



(1) A BILL being preferred against a quaker (2) for tithes, who 
refused to answer upon oath, the defendant was brought to the 
bar, and (having been brought three times before) the bill was 
taken pro confesso, and referred to a Master to examine what 
was due, and to be armed with a commission for that purpose. 
And the Lord Chancellor declared, that this court (S) had cog- 
nizance of matters of tithes as well as the exchequer, and that 
the plaintiff had electionemfori. 



(1) 5. C. GwiU. 5J7. 

(9) See ttat. 7 & 8 W. 3. c. 34. s. «. 



& 4 ; 1 Geo. 1. 8t« 2. 
Geo. 3. c Itr. a. 6. 



c 6.' 8. 2 ; 53 



(3) Browne v. Thetfirrd, Gwill. 431 ; 
past, Append, c. 9. 



[ 28 ] 
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(C. 30.) 



Custom of 
London. 
Vide post, 
case 78. 



Baron and 
femcb 
Chose in 
action. 

2Rep.C. S5S. 
Post, case 78, 
33L 



Ireton's Case.(I) 

Resolved, that where a citizen of London devises a legacy to 
one of his children, that child shall, notwithstanding, have his 
share out of the customary part, unless it doth appear that by 
the intent of the testator that legacy was to go in satisfaction 
of his whole share. (2) 

And it was likewise held per Cancellar\ that if the wife be 
intitled to her customary part, and the husband dies, that the 
executor of the husband shall not have this, but the wife, be- 
cause it is a thing in action, (d) 



(1) 5 C. « Eq. Ca. Ab. 26«. 

(«) Northey v. Strange, 1 P. Wms. 
Sit, Since the stat 11 Geo. 1. c. 18. 
8. 17, which gives an unfettered power of 
disposal of the whole, this qnestiou is less 
Jikd^ to arise ; unless the freeman has en. 



gaged before his marriage, that his perso- 
nal estate shall, at his death, remain 
subject to the custom ; such an agree- 
ment would be binding ; and prevent his 
disposal, by will, of the customary part. 
. (3) Co. Litt. 361. 

Reg. 
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Reg, Ub, 1€77, A.foL 271. Decroe, that " plaintiff hath remedy at law to a ent- 
tomarj part of the personal estate of his father acoordine to the custom of I^mv 
don ; and the plaikitifTs right thereto having been saved m the decree made in a 
former suit brought by the now defendant against the present plaintiff, he ought 
not to be denied his remedy in this court for the said customary part, be the de- 
mand ever so hard ; of which this court cannot take any notice, no care ^>eing 
*' taken by tlie will or marriage settlement to prevent the same. The parties there- 
" fore must account for the personal estate of the testator; and the defendants must 
" pay the plaintiff what is due both by tlie said will, and also so much of the per- 
" sooal estate as the plaintiff's customary part thereof doth amount to.* 



<« 
<« 

u 

M 



Sir William Darcy's Case, (C. 3L) 

It was held, that if A. oweth B. c£lOO, by recognizance^ and Payment by 
B. oweth A. £50, or «£lO, upon any security whatsoever, and "^^^P"* 
A. sues B., that B. cannot compel A. to pay himself by way of 
retainer out of what is due to him, but they must take their 
mutual remedies, (1) unless there were any agreement to the 
contrary. 

And it was likewise resolved in this case> upon solemn ar- Forfeiture per 
gument, that if a man that hath a debt due from another by ^^ ^^ "^* 
recognizance^ be a^e/o de se, that this recognizance is forfeited 
to the king ; (2) and the administrator of the felo de se shall [ 29 ] 
not have it ; and if the king do grant a pardon which extends 
to debts (as in this case the act of general pardon did), that Paidon. 
this enures to the benefit of the debtor, and doth not restore 
any interest of the administrator of the felo de se. 

(1) But see, now, tlie statutes of set- c. t4. s. 5 ; see, also, Synunom ▼. Kmn, 
off, 2 Geo. t. c. tt, s,tS; 8 Geo. f . 5 T. R. 65. 

(t) Hales ▼. Petit, Plowd. 263. 



Draper's Case.(I) (C, 32,) 

Draper's wife being possessed of a brewhouse in Wands- Term for years 
worth, for a term of years, before her marriage with Draper, J» trust fora 
mortgageth it to one Turner for security of x 100, and after- p^ case 36. 
wards, a day or two before her marriage with Draper, with his s.P. 
privity (as appeared by his being a witness to the deed) makes ^^ po**f cm® 
an assignment of her interest to trustees, in trust for herself 
for life, and then for her son by a former husband ; after this 
she marrieth Draper, and Draper after marriage payeth off the 
mortgage money, and takes an assignment from the mortgagee^ 
and then surrenders his lease to the reversioner, and takes a 
new lease for the same term, and dies. 

The question was whether or no the husband in this case 

(1) 5. C. 3 Eq. Ca. Ab. ISO. 

had 



2? 
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had power to dispose of the interest of the wife in this term 
for years^ it being settled with the husband's privity as afore- 
said? 

And it was held clearly^ per curiam, and admitted by both 
parties that^ if a feme covert, with the privity of the husband 
before marriage^ doth convey a term for years in trust for her- 
self, that is clearly out of the husband's power, (2) and he can 
neither dispose of nor release the interest of the wife, and if 
the feme should join in the grant, it would not mend the case* 

But the court seemed to incline, that if nfeme doth secretly, 
without the knowledge of her husband, before marriage, con- 
vey a term for years in trust for herself, that this shall be in 
the power of the husband, so as he may either grant or release 
the interest of the wife. (3) 

And here, though the estate in law were wholly in the mort- 
gagee, and the feme conveyed nothing but an equity in 
trust ; yet when the mortgagee assigns over to the husband, 
the husband hath it under the same equity as the mortgagee 
had, (4) and is just in his place, and no act of the husband cav 
bar the trustees for the feme and her children of their equity. 

And it was decreed that this new lease should be assigned 
over to the feme or her trustees, paying to the executor of 
the husband the mortgage money. 



(2) Sir Edward Tumer't cote, 1 VeriL 
7 ; see Hunt v. Pitt, pott, c. 86. p. 78 ; 
Bates ▼. Dandy, t Atk. 208 ; Sanders 
V. Page, 3 Ch. Rep. 223 ; see, however, 
also, 1 Roll's Ab. 343. F. 5. 7. 

(3) Post, c. 101, p. 92. Carletm v. 
Dorset, 2 Vem. 17 ; Howard ▼. Hoaiker, 
1 Eq. Ca. Ab. 59. A doubt is expressed 
in the judgment in Macaulay v. Phil- 
lips, 4 Yes. 19, whether a trust of a term 
of years of laud be, or be not, the single 
exception to the rule, that, an assisn- 
ment by the husband, even for valuable 
consideration, of the wife's* equitable 
interest, will not bar her right to a 
provisioo tbereeut, as against such as- 
signee. In the Attorney General v. 
Sands, Hardr. 496, C. B. Hale laid Uie 
law down broadly, that ** if a feme eo- 



" vert has a trust for years, her hna- 
** band cannot dispose of it, as he may 
** of a term not in trust." But his doc- 
trine, where the husband is not a party 
to the trust, is ovenuled by Bates v. 
Dandy, 2 Atk. 208 ; Jetoson v. Moulson, 
ibid. 420 ; Tudor v. Samyne, 2 Veni). 
270; Mitford r. Mitford, 9 Ves. 99; 
and see the earlier case of Buliock v. 
Knight, 1 Ch. Ca. 266. The case of 
the Countess of Strathmore v. Bowes % 
Cox's Ch. Ca. 28, bears upon the infer- 
ence of fraud, as deducible from the 
secrecy of the conveyance ; but see the 
ETounds of tliat decision stated by Lord 
Rosslyn, C. in Ball v. Montgomery, 2 
Ves. jun. 194. 

(4) Matthcy)s v. Walwyn, 4 Ves. 129 ; 
Norris ': v. Marshall, 5 Mad. 479. 



Beg. lib, 1677. AsfoL 306. The court declared itself fully satisfied, that, in re- 
gard there appeared to have been an assignment, made before marriage, in trust for 
the plainiiff and her children by her first husband, the term so assigned did belong 
to the said plaintiff, and the same ought to be enjoyed according to the said trust ; 
and to be redeemed for her benefit ; and that the rent< of the mortgaged premises 
received by the plaintiff's husband in his life-time ought to be applied to discharge 
the mortgage upon the said premises ; and that the renewed lease of tiie said pre- 
mises should be reoonveyed and reassured to the plaintiff, discharged of all incum- 
brances done by the defendants or those under whom they claim. And if it should 
appear, on taking the accounts, that the profits of the said mortgaged premises, re- 
ceived by the defendants or their testator, exceeded in amount tlie sum due for 
principal and interest upon the said mortgage, then the defendants were to stand 
charged therewitii, and were to pay the same> so Cw as they had assets of the said 
testator. ' fr« . > 
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Tregunell's Case. (C, 33.) 

A RECOVERY was Suffered in Ireland in the time of Oliver Original lost, 
Cromwell, and the original was lost, but proof was made that >appl>ed »pon 
there was an original. Iw^*caic42. 

The question was, whether the court might cause an origi- 
nal to be put upon the file, and so supply the loss of it ? 

The judges sent out of Ireland hither to search for pre- 
cedents, for which they were much blamed by the Chancellor ; 
for that by the law an original might be supplied, proof being 
made of it, though the recovery were suffered in the time of 
another king, and so he said it had been frequently done ; that 
originals in King James's time had been supplied in King 
Charles's time, &c.(l) 



(1) Anen. Litt. Rep. 299. By stat. 
SSEUx. c. 3. s. 1. " Any original writ, 
" whereupon any common recovery 
" shall be suffered, may be inrolled in 
" the proper office ; and such inroll- 
f' ments shall be of as good force and 
" validity in law, as the same writs if 
" extant" And by stat 14 Geo. 9, 
c. SO. ss. 4, 5. purchasers, after twenty 
years possession, are protected in the 
enjoyment of the estates, the title to 
which rests on a recovery, although 



such recovery has not been entered on 
record ; if they produce the deeds mak- 
ing a tenant to the writ of entry, and 
declarine the uses of the recovery ; 
which shall be deemed sufficient evi- 
dence for such purchaser, that such re- 
covery was duly suffered and perfected ; 
provided, that the pefSdns making such 
deeds as aforesaid, had a sufficient es- 
tate and power to make a tenant to such 
writ of entry^ and so suffer such common 
recovery. 



Porter t;. Hobbard.(0 



(C. 340 



A MORTGAGEE, after money is incurred for interest, assigns over interest upon 
to one that payeth him his principal and interest : the question interest 
was, whether or no this assignee, upon the redemption, should ^^ *^"* *^' 
have interest for the interest ? and. 

This difference was taken, that when a mortgagee assigns, 
with the consent of the mortgagor, to one that payeth him the 
principal and interest, there the interest and prmcipal are con- 
solidated by the consent of the mortgagor, and there, upon 
redemption, the assignee shall have interest for the whole sum 
that he disburseth ; and so it is (came semblej if the mort- 
gagor and mortgagee state their account and come to an agree- 
ment to continue the money longer. 

But if a mortgagee assign over without the consent of the 
mortgagor, there no interest shall be allowed to the assignee 
for what he payeth for interest; for if that should be allowed, 
the scriveners of London would make a trade of assigning every 



(1) 5. C. NeU. 150. t Ch. Rep. 85. 3 Ch. Rep. 78. 
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six months, and so torn their interest into principal, and bj that 
means receive interest upon interest. 
[ 31 ] And this case being cited to the Master of the Rolls, he 
would not allow interest to the assignee for interest that he 
paid to the mortgagee, it not being done by consent of the 
mortgagor. (2) 

(t) AMhaikmntr.Jmme$,SAlk.mi f96; Maiikewiv. WalmfH, 4 Xe%.lt8; 
Earl tf MaeeU^Md t. Fittmi, 1 Vern. pmi,e»960, p. 184. and Append, c 8. 
169^ Corew ▼. JekuUm^ t Sclu & LeC 

(C. 35.) ^ 

BillofreTiew, This difference was taken per Cancellar^, where a matter 
Port, cate «19. j^ ^^^ ^^ particularly in issue before the former hearing, 

though you have new proof of that matter, upon that vou shall 

never have a bill of review. ( ] ) 

But where a new fact is alleged, that was not at the former 

hearing, there it may be a ground for a bill of review. 

(1) Norrii T. Le Neve, S AUl. 55 ; 350 ; teem to establish, that new evh 

Lord PerUmmUh, t. Lard Iffiitehmm, 1 dence maj be suflkient groood for a 

Ves. sen. 4S0; WUttm ▼. Webb, S biU of leriew ; bat that it u discre- 

Cox's Ca. S ; Patenon ▼• Slaughter, tionary in tlie court to allow such bill, 

AmbL f95; Yomsig y. KeighUf, 16 Ves. or not ; but see pott, c. S39. p. 178. 



[ 32 ] DE TERM. PASCHiE, 1678, 
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CC. 36,) Woodman v. Morrel [Morin] & ux. 

Justice Atkins. The plaintiff in the year l660 did lend £SQO, and for security 
IVust resulting, thereof he took a mortgage of a copyhold by way of surrender 
Post, case 151. in the name of his daughter (who was the wife of the defend- 
ant); in the year 6l he gave £\QO, more> and purchased the 
said copyhold estate absolutely, and took an absolute surren- 
der thereof in the name of his said daughter (but reserved an 
estate thereout to his wife for life) ; in the year 6G the plaintiff 
being in prison, the defendant married the said daughter of the 
plaintiff. The plaintiff now preferred his bill against the de- 
fendants, to have the execution of the said estate to him, al- 
leging that his daughter's name was used only in trust for 
him. ' 

The defendants pretended that this was designed for a pro- 
vision for the said daughter, and he did often say, when taxes, 
&c. were demanded of him, that tliey must go to his daughter, 
for the estate was her's. 

But 
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But it appeared that the plaintiff had the possession of the 
said estate ever since, and was now in possession. 

Judge Atkins was of opinion upon the whole matter, that 
this was a trust for the father who was the plaintiff, he having 
paid the whole consideration, and having enjoyed it ever since, 
notwithstanding his daughter had been now married these [ 33 1 
eleven or twelve years : and a case was cited betwixt Legay 
and Legay f where the father put in a stock of .£1,000, in co- 
partnership in his son's name for merchandizing ; and his son 
went beyond sea, and did act there in relation to the trade, 
which was alleged as a great consideration why it should be 
to the benefit of the son, he leaving his country thereupon ; 
and yet, when he came over, the father preferring his bill 
against him, it was decreed a trust for the father. 

And so the case of the Lord Grey purchasing lands in his Ante, case 6. 
son's name was cited, where it was decreed a trust for the C*^ "®^ theic.) 
father. 

And Judge Atkins cited an old case in Fitzh. tit, Subpana, 
where the father being far amiss, and like to die, settled his 
land upon one of his children, but afterwards recovering had a 
mind to his land again, and coming into chancery, it was de- 
creed that he should have it again ; and that that settlement, 
being made in prospect of his death, should not bind him after 
his recovery, but should be a trust for him. And he said that 
this was one of the first cases that appears to us of the chan- 
cery taking jurisdiction of these matters. 

And in this case, these differences were taken. 

1 . Where a man purchaseth land in the name of a stranger, 
and of a child ; for m the first case it is presumed a trust for 
the purchaser; but in the latter, the presumption is, that it is a 
provision for liie child, if there be no declaration of the father 
to the contrary. 

2. In the case of a child, there is a great deal of difference Post, case i5i. 
where the father who is the purchaser is dead, and hath made ^^^' 

no declaration ; for there it shall be presumed a provbion for 
the child ; but in this case the father is living, and by his bill 
declares it a trust for himself, which takes away the presump- 
tion, and thb differs it from all the cases that have been put of 
a presumptive provision, because those were cases where the 
contest was betwixt the heir and the child in whose name the 
purchase was made ; but this is betwixt the father himself who 
made the purchase, and the child in whose name it was taken; 
and so there is a manifest diversity. 

But it was agreed that, if it could be proved that the father [ 34 ] 
did at the time of the purchase really intend it a provision for 
the child, no declaration of his afterwards could alter the 
€a8e.(l) 

(i) And it seems now settled that the 178 ; Murleu ▼. Franklin, 1 Swanst 17. 
MNu prohandi rests with the fkther ; Finch t. FmcK ^ Ves. 48. pest. c. 319. 
Mtdmgtm v. RedingUm, 3 Ridgw. P. C. p. t52. 

But 
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But however it was agreed upon all hands, that circuni' 
stances must govern cases of this nature ; in this case the de- 
fendants were decreed to surrender to the plaintiff. (2) 

(t) It U presmoed, upon tbe ground deuce ; Grey t. Grof, as in Rep. temp, 
that tbe father had always retained Finch, 340. and, see infra, that the de- 
possession, even after his daughter's cree was reversed, 
mirriage ; but this b not conclusive evi- 

Reg. lib, 1677. B./0(. S94. 445. This cause was set down to be re-heard on the 
29th of April ; and on the 4th of Jolyf the decree (here reported,) made on the first 
hearing, was reversed by the Lord Chancellory who dismissed the plaintiff's biili 
kmt without costs. 



(C. 37.) Chamberlaine v. Chamberlaine of Mangersbury. ( I ) 

Ld.ChaDoellor. CoL. Chamberlspne the father of the parties, having made his 
Legacy. will» and the defendant, who was his son and heir, his execu- 

tor, settled his lands upon him for life, with remainder to his 
first son, &c. with remainder to younger brothers of the de- 
fendant^ and left likewise <£2,500 due upon a mortgage upon 
Wick, from Mr. Stratford, which he devised to his trustees, to 
be laid out in land, to be settled as aforesaid, and did likewise 
devise £2O00 amongst his daughters (the plaintiffs) ; and 
having some discourse about altering his will, for fear there 
should not be assets to pay the legacies, the defendant, in con- 
sideration he would not alter his will, did promise him to pay 
the said legacies. 

The defendant pretended that all the benefit he had by the 
will was not sufficient to satisfy the legacies, and therefore de- 
sired, that the assets not amounting to cflOOO, what was de- 
fective might be drawn out of the £2,500, in as much as he 
was but tenant for life of his lands by the will. 

But it was decreed, that let the assets be what they would, 
or however the estate was settled ; yet the defendant having 
solemnly undertaken the payment of his said legacies, in case 
his father would not alter his will, and his father dying in 
peace upon the said promise, that the defendant should pay 
the plaintiffs their legacies ; and though the defendant was 
but tenant for life by the will, with remainders prout supra, 
yet if he hath issue, the fee of those estates may for ever con- 
tinue in him and his posterity, for his issue will be tenant in 
tail, &c. and the plaintiffs should not be concerned whether or 
[ 35 ] BO any part of the £2,500 should be drawn out towards the 

1)ayment ; and that point was not determined now, but was 
eft to be decided in a bill depending betwixt the defendant 
and his younger brothers, on whom the lands to be purchased 

(1) 5. C. f Eq. Ca. Ab. 43. 465 ; also cHed in Piec. in Cha. 5. 

widi 
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with the said £%,5O0 were to be settled in remainder, in case 
the defendant died without issue. 

And the Lord Chancellor said it was the constant course of 
this court to make such decrees, upon promises made that 
the testator would not alter his will. (2) 

(t) Chambm-lttin-w, Agar, 2 Ves. and Dixon v. Obniui, 1 Cox's Ca. 414 ;poit, 
Bern. t6t; Mettaer v, GUlapie, 11 Ves. c 356. p. 286. 
ass i Strickland ▼. AUridgf, 9 Ves. 519 ; 

Be^, Lib. 1677. A.foL 433. It was decreed that the defendant should pay the 
plaintiffs, the legatees, their full legacies and interest thereon ; and, to tlie end 
that the £$^,500 due on StrBtford*s mortgage, and all other the estate devised by 
the said testator, might stand charged with payment of the said legacies, in case 
die personal estate of the testator should prove insufficient to discharge the same, 
die plaintiff was to be at liberty to amend his bill, or to exhibit a new bill as he 
might be advised. 



The Eabl of Feversham v. Watson. (I) (C. 38.) 

The plaintiff married one of Sir George Sands's daughters. Lord Chan- 
and upon the marriage it was agreed by articles, that the ^.°J.» . 
plaintiff should settle £500 per arm. for separate maintenance, i^oiih, "' ^ 
and should do several other things ; and likewise should pur- Chief Baron 
chase c£840 per ann. within twenty miles of London, and Montague. 
settle it upon himself for life, remainder to his intended wife Pordon con- 
for life, with remainders over. ditional to 

And Sir George Sands did article, so soon as the plaintiff p^,^ Case'64. 
should perform the premises, that he would settle <£dC)00 per 
arm. upon the plaintiff for Kfe, remainder to his wife for life, 
and so to the first and tenth son. 

The plaintiff did perform all that was to he done of his 
party except the purchasing of the ^840 per ann., and before 
that was done his wife died without issue. 

The plaintiff preferred his bill against the defendant, who 
married the other daughter and heir of Sir George Sands, to 
have the estate of £3000 per ann. executed to him for life 
according to the articles, having performed all of his part but 
the settling of the c£d40 per ann. and in that he was prevented 
by the death of his wife ; and it was likewise proved, that Sir 
George Sands did say in his life-time, that it should be no 
prejudice to the plaintiff, although he had not yet purchased 
the <£840 per ann. but should take his own time for doing of 
ity and a great many expressions of this kind from Sir George 
were proved, and were insisted upon by the plaintiff's counsel 
to be in the nature of dispensations with the performance of 
that part of the agreement. 

(1) 5. C. Rep. temp. Finch, 445. 

E But 
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But the court seriatim delivered their opinions against the 
plaintiff, for that what was to be done by the plaintiff, was in 
the nature of a condition precedent, and ought to have been 
done wholly, before the defendant was obliged to do what was 
to be done on his part ; and as here the plaintiff could not 
bring his action of covenant at law, without averment of per- 
formance of the condition precedent ; so neither shall he in 
equity have an execution of the estate, without doing that 
which by the agreement of the parties ought first to be done, 
and the plaintiff ought at his peril to have performed what he 
was to do in the life-time of his wife. (2) 

And this case is the more strong, because all the acts that 
the plaintiff hath done are no prejudice to him ; for although 
he intailed his estate upon the issue of his wife, yet she being 
now dead without issue, he is absolute owner of the estate 
again ; but if the plaintiff had paid a great sum of money or 
such like, though be had not fully performed every thing, yet it 
may be he might have been relieved so as to have had the 
estate executed, or a compensation for his money. 

And per Cancellar\ If the wife had left issue, the issue 
might have had relief here, for there was no default in the 
issue that the condition was not performed ; but here it must 
be intended, that if Sir George Sands had been living, he 
would not have agreed to have had the estate so settled, his 
daughter bqing dead without issue. And the case of Cheeke 
and Lord Lisle (3) was cited to be a stronger case than this ; 
for there the party had four years time to make a settlement, 
and the wife died in the four years time, and yet the settlement 
not being made, the party could not be relieved. 

And per North, The chancery will never force the execution 
of an estate, but either where the agreement is in writing, or 
else where a valuable consideration is paid or performed of 
. one part, and it must not be a trifling consideration, as the 
payment of twenty shillings, or such like ; for this court will 
not compel the execution of an estate thereupon, where the 
agreement is not in writing. 
Tota curia contra querent (4) 

A bill 



(2) Vermuden v. Ueadt 1 Vern. 69. 
167 ; Cranmer v. Dvke cf Southampton, 
poit, c 263, p. 186 ; and on appeal to 
H. of L. Show. P. C. 85 ; post, c. 292. 
p. 221 ; BaikervilU t. BasktrvilU, 2 
Vcm. 448. 

S3^ Pott, appendix, c. 5. and c. 10. 
4) In Popham v. Bamjield, 1 V«rn. 
83, this decree is said to have been re- 
versed in the H. of L. but Lord Notting- 
ham, C. at the same time tliat he ad- 
verted to tliis fact, observed that ** the 
Court of Clianccry will never vest an 
eatate where, b^ reason of cooditipn 



{)recedent, it will not vest in hiw." And 
lis Lordship did not seem to feel him- 
self estopped by (he judgment of tJie H. 
of L. upon tlie principal case. Again 
in Ctiry v. Bertie, 2 Vcm. 333. post, c. 
292, p. 21}0. Lord Somers, C. decided, 
and tlie Ciiief Justices Holt and Trcby 
concurred with him, that af^ainst a con- 
dition precedent tliere could be no re- 
lief in Chancery : but thb last named 
case was also reversed in the H. of L. 
These reversals by the tribunal of the 
last report, unless thev can be distin- 
guishcd by peculiar circumstances, cer- 
tainly 
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tainij wesken the general current of 
aothorities, according to which it is 
held, that the strict performance of a 
condition precedent cannot in any ca&c 
be dispensed with in equity more Uian at 
common law ; nor even as to conditions 
subsequent, unless full compensation 
can be made. It will be observed that 
the judgment of the H. of I* last al- 



luded to, was given upon a case of dc 
viie, to some degree in restraint of free- 
dom of marriage; as to which, perhaps, 
a greater latitude of construction was 
thought pruper: but this will not re- 
move the difficulty as to the reversal of 
the decree in the text above, which 
arose out of an express contract inter 
vivoM, See post, c. tBO, b. p. 206. 



Reg, Lib. 1677. A.foL 453. The court all agreed, that as the said articles were 
entered into upon great advice and consideration, and without surprise; and as 
they contained and plainly expressed the full intention and meaning of the parties ; 
and particulariy as tiiis article respecting the X^XX) was penned in quite a different 
manner from the rest of the articles, (for all the other tilings which were to be done 
bad a certain time fixed for doing them, Irat the settlement of the £3000 hath no 
otiier time prefixed for it, but after the purchase of an estate of £840 per annum,) 
and as it doth not appear by sufficient proof that the parties ever came to a new 
agreement, or dispensed with a performance of the articles on the plaintiff's part, 
for it would be dangerous to allow casual discourse to amount to a dispensation of 
an agreement under hand and seal ; and although the plaintiff has made some pro- 

SYSS in complying wiffi the articles, yet no benefit thereby accrues, either to tlie 
te Earl or the now defendants, but the whole advantage thereof doth redound to 
the plaintiff; and, especially, for that the settlement to be made by the plaintiff' was 
in the nature of a condition precedent, which cannot be dispensed witii in equity, 
which cannot change tlie contracts of parties, or mend tliose agreements wliich thej 
make between ttiemselves. And, although iiad these articles been penned so that 
each party liad depended upon lecipiDcal covenants, there might have been some 
coloiir to decree a performance to tlie plaintiff although there liad been no per- 
fonnanoe by him, because he might have recovered damages at law without averring 
peiibrmance on his part ; but where a covenant is penned by way of precedent 
oottdition, as no action lies at law without averrine performance, so it is plain in 
equity a covenantor under such a contract is not liable uutil the precedent condition 
b perfermed. If the plaintiff had such a legal advantage, by the penning of his 
covenant, as that he could have compelled the defendant to perform lib part, per- 
adventure, this court would not have restrained him ; but where the pUintiff seeks 
an extremity in equity, and would take away £3000 a year from an infant iieir, 
from whom tlie law does not take it, there it would be very wrong to make such a 
decree. If, mdeed, the plaintiff's wife had been living, or bad left any issue, there 
might have been some ground for relief, for the equity of the contract had been still 
subaisting ) but the death of the wife without issue dissolxes the whole contract. 
Therefore, their Lordships unanimously agreed, that the bill ought to be dis m isse d . 

[ 37 ] 

A BILL being come to an account for several sums of money (C. 39.) 
due to the defendant from the plaintiff upon several secu- Lord Chan- 
ritiesy amongst which there were two judgments, one in battery, j^^^j money, 
and another for words, suggesting that most of the debts were 
paid ; it was ordered they should go to an account, but 
directed that no interest should be allowed for the judgments 
for damages in battery and for words, notwithstanding they 
had been long due. ( 1 ) 

(1) Cnrtite v. Hunter/i Ves. jun. 16f. 165. 
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Lord Chan- 
cellor. 



The father, upon the marriage of his son, articled to settle his 

lands to the use of himself for life, remainder to his son in 

tail, &c. 

And when the conveyance was to be made, he would have 

had it without impeachment of waste. 
fttMn^the^^ree- ^ut the Lord Chancellor would not order it, for though it 
ment. had been reasonable that it should have been agreed so, yet now 

Poii, Caie too jj^ must take the agreement as it was, and he would not alter 

the agreement. ( 1 ) 



Execation of 
an agreement 
not to vary 



b. 



(1) Ogilvie ▼• Foljttfnbe,5 MeriT. 63 ; 
Hope V. Atkins, 1 Price, 145 ; Meret v. 
AnMell, S Wills. t76. The rule of com- 
mon law is inflexible, in refusing to ad- 
mit parol evidence to Taiy a written 
a^^rcement ; but in courts of equity tills 
diMtinction is uken — a pluntifT, who 
seeks specific performance, must abide 
by the agreement as it stands ; but a 
defendant is allowed to resist perform- 
ance, if the agreement continues alto- 
gether executory, by parol evidence 
that some of its terms, or qualifications, 
have been omitted, whether by mistake 



or fraud. WooUam v. Heam, 7 Ves. 219 ; 
Clark V. Grant, 14 Ves. 524 ; Chwt$ ▼. 
HiggtMon, 1 Ves. and Bea. bt6 ; Lord 
W, Gordon v. Marqau of Hertfttrd, t 
Mad. 120. But this indulgence to a de^ 
fendant seems inadmissible where there 
has been such a part performance on 
the other side, as that all the parties 
cannot be restored to their original 
situation ; which, in the principal case, 
was impossible, the marriage having 
taken place. Seymour v. Fotherly, 1 
Vem. 320 ; CUnan v. Cooke, X Sch. and 
Lef. 40. 



(C, 41.) 



Bubb's Case. 



Lord Chaiv 
cellor. 

Heir. 
Eiecator. 



[ 39 



BuBB did contract with A. for a parcel of land for <£5000, 
and paid him .£140 in part, but before the rest of the money 
was paid, or any conveyance executed, A. dies^ and makes B. 
his executor, C. being his heir. 

B. prefers a bill against Bubb and C. to have the rest of 
the purchase money ; who answered that they did not intend 
to proceed with the bargain, and Bubb said he was willing to 
lose his <£l40 that he had paid. 

In this case it was agreed, that Bubb, who was the pur- 
chaser, might have preferred his bill against the heir, to have 
had an execution of a conveyance pursuant to the agreement, 
by reason the agreement was executed in part in the testator *s 
life-time, by the payment of *£l40. 

But it W2^s insisted by the counsel of Bubb, that by reason 
he (being the purchaser) did not desire an execution of the 
] agreement, and being content to lose what money he bad paid, 
that the executor should not compel them to it. 

But 
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, But the court ruled that the executor should have the 
money, and that Bubb might when he pleased compel the 
heir to execute a conveyance of the estate. ( 1 ) 

Note, That the court took this to be a juggle betwixt 
Bubb and the heir, supposing that the heir had agreed to pay 
back the money to Bubb, and so to have kept the land, which 
was worth much more ; for now the heir was to convey the 
land, but to have nothing for it, for the executor was to have 
the money. 



(i) Where a valid agreement has 
been made for the sale, or purchase, of 
an estate, which one or tiie other of the 
contracting parties is entitled to carry 
into execution in a court of equity ; 
there, in the 6rst case, the repre8ent»^ 
tire of the personal estate is entitled to 
the money arising from the sale of the 
lands ; and, e conveno, in the other 
case, the heir is entitled to have tha 



purchase completed, for his benefit, out 
of the personal assets. Attorney G(ne- 
ral V, Day, I Ves. sen. 990; Lacon 
MartinM, 3 Atk. 1 : BucknuMer v. 



▼. 



Harrop, 7 Ves. 344 ; SeUni v. SUde, 7 
Ves. 274. In each of the supposed 
cases hath the heir and the executors are 
necessary parties; Towtuaid v. Cham^ 
pemovme, 9 Price, ISO. 



Amendment of an Oeioinal. .^ -^ ^ 

A WRIT of error being brought to reverse a judgment given in a ^"* C***"*" 
formedon, for an error in the original ; it was prayed here that ^' 
the original might be amended. ( 1 ) 

Note, That a fine was levied of the lands twenty years 



smce. 



And it was ordered that, if the formedon were brought 
within five years after the fine, it should be amended, other- 
wise not. (S) 



(1) Carr r. Shato, 7 T. SOO ; Grmf v. 
Sidnef, S Bos. and PuU. 399 ; DeJioni 
T. Head, 7 East, 383 ', HoU ▼. Ftnch, < 
Wills. 395. 

(i) As the fine, and non-claim for 5 



years, would be a bar (Thynne ▼. Cory, 
W. Jones, 416), it would be fruitless to 
amend what, when amended, could not 
avail. 
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[ 40 ] 
(C. 43.) 



An annuity was devised to charitable uses intentionally, but Chariuble uses, 
the uses expressed were void ; and thereupon the Lord Chan- 
cellor did decree it to be paid to such person as should be ap- 
proved of by the Bishop of London, for expounding and ca- 
techising every Saturday ; and he cited a case in Lane's Re- 
ports, 
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ports,(l) where a pconoB mm gkeo li> filcBCtd 
and decreed bj die barons of the excbn|oer So poor 
11^ iiiiiiisteri.(2) 

And ia dns caK« br rtrasoD there were great arrears, he or^ 
dered diat thej f hoold go to increase the stipend, and the 
perfont that proaecoted this soit to be paid their charges out 
of the arreart. 



rijPqfay, WieHmm %. Wmd, Lcac, net be execsttd fiKn3T, aaotber 
113. Bar be adopted, br vfakh h naj be 



f f ) The doctrioe of cy ^rcs, dto«fh canied into tMed m 
ii t q a u tAy da&tcppnmtd, mmd iC» cztxtt- irfii ng ific «poo tbc ra^ of ls«. If ibc 



lioo, ivdier tbai adjudged cam hare Mode ooJj betomt* wpcnsUe, tbe 

; IS, nml object, if astuBaUe, ahafl Mt be 



wicbia tboK fiaiti, iriBlj robiiibrd. dcinUcti. AiUrwtf Gemtnl t. mkift. 
The cent, ho>«CTrr, will not mdmnni0n ckmrek^ 5 Vc*. 144; AOmwty Gtmgrmi 



»cbentjla«aeiMKrdMeinitfroaitbat ▼. ila^mr. ■'*«<. 619 ; Jll«raqp Gcacnai 
pointed oat by^ ffae testator, udeM tt ▼. BmHUt, t Vca. jnn. ^88. 



appcan that, aUioa^ hbinlalka 



(C. 44.) DiKGLY V. DlNGLT.(l) 

Lhnitaiion of • A. THE testator, having <£lOOO due apon a mortgage, devised 
pcffMNMl tbfaig the profits of it to the defendant for her livelihood and main- 
Vide pott, Coie ^^>^^^<^' ^uid after her death, without issue, to the plaintiff, 
557, h, and made the defendant executrix, and died. 

Sccnritj lo paj The plaintiff preferred his bill in this court, to compel the 
I'P'^^^ defendant to give him security, that the money should be pre- 

served to him, in case she should die without issue, 
r 41 1 -^"^ i° ^^^ ^^^6 it ^^8 made a auestion, whether this devise 
of the money, after the defendanris death without issue, were 
good or not ; and it was argued by Mr. Attorney, that it is 
not ; for if this should be permitted, here would be an intail 
of a personal chattel, that could by no means be barrable ; for 
this is as much as if he had devised it to the defendant and 
her issue ; and so it is in case of lands ; but in this case the issue 
could not have it, because it cannot descend, but must go to the 
executors of the defendant. The major opinion at the bar 
seemed to be, that the limitation over to the plaintiff was 
void; (2) but the Lord Chancellor gave no opinion, for he 
said although this court doth sometimes compel executors to 
give security for legacies, (3) yet that must be when they are 
clear and without disputes, and not when the right is dis- 
putable, as in this case, or at least depends upon a contingency; 
and so the plaintiff's bill was dismissed ; and by Mr. Attorney, 

(1) S.C. i Eq. Ca. Ab. 318. (3)Gre«i v. Vigot, 1 Br. lOSyStrangi 

(?) houcher ▼. Anthram, PoUexf. 37, v. HurrUt 3 13r. 366 ; Ferrard v. Pr«i- 
l>ut see pott. Append, c. 13, n. 9. fice, Ambl. 273 ; poitt c. 280, p. «06. 

a mort- 
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a mortgage cannot be intailed, being for security of a personal 
duty^ and to go to the exjBcutor. Vide ante, Case 1 1 . 



Hicks v. Pendarvis.(I) (C. 45.) 

Five hundred pounds were devised to the plaintiff's wife^ if Condition In 
she married with the consent of certain trustees, and in case terrorem- 
she did not, then j£20 per armum for her life ; she married 
the plaintiff without the consent of the trustees, and he pre- 
ferred his bill here for the £500, and it was urged on the 
behalf of the defendant that this did differ from the common 
case of a devise upon a condition in terrorem; for it hath always Ante, Case 17. 
been held that where there is a devise over to a third person 
for non-performance of the condition, there if the party marry 
without consent, &c. all shall go to the third person, because 
he hath a conditional interest by the will, and if there be no 
devise over, then it is esteemed only in terrorem, and the party 
shall have the legacy notwithstanding the breach of the con- 
dition ;X^) but here this is tantamount or as strong as a devise 
over, when the party himself saith, that if she marrieth with- 
out consent, he shall have but £20 per annum. 

But to that it was answered by the Lord Chancellor, that 
this differed not from the reason of the common case of a de-- 
vise in terrorem, and the reason he said he had from my Lord 
Chief Justice Hale, who (when it was objected in another [ 42 J 
case in this court, that this court vyill not make men's wills for 
them, and give their estates quite contrary to their intents) 
answered, that this court holds plea of legacies, and judges of 
them by the rules of the civil law, and by that law any con- VWc poit. Caw 
dition added to restrain marriage is void ; (3) so that where an ^^* 
interest doth not accrue to a third person by the breach of the 
condition, such a condition is void and only in terrorem, and 
so the «£500 was decreed to the plaintiff. 

But if it had appeared that any surprise or bribes, 8cc. had 
been used in obtaining a young maid to marry unsuitably, 
perhaps this court would order it otherwise. (4) 

(1) S.C. 2 Kq. Ca. Ab. 21S. (4) Not, it is presumable, by declar- 
es) Ante, c 9, p. 10 ; and c. 17« p. ing the legacy forfeited ; but by secur> 
31, noie 4. ing it for the wife's sole use. 
(3) Dig. lib. SSitiUl,$. 62, 63, 64. 

lUg. Lib. 1678. A. fd. 158. Decree, — that the defendant do pny to the plain- 
tiff tlie !»aiil suui of £500, witli interest for Uie same from the time at wliich by the 
said will it was limited to be paid. Mo costs. 



Hydb 
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(C. 46.) 



Htde v. Seymouh. 



Infimt inveiitie Lands were devised to trustees, for the raising of portions 
for the devisor's children ; the devisor had only two children 
at the time of his death, and his wife was big with another 
and within ten weeks of her time ; and the question was, 
whether this infant in ventre sa mere should have a share. 

It was urged by the Attorney General, that he shall not, 
this being a devise of lands which are devisable only by the 
statute, which saith that a devise may be made to any person 
or persons ; and the better opinion, since the statute, hath 
been, that lands devisable by the statute only, could not be 
devised to an infant in ventre sa mere, because he is not pro- 
perly a person; but otherwise it is of lands devisable by 
custom ; and so goods or chattels may be devised to an infant 
in ventre sa mere ; but there is great difference between a de- 
vise of goods and lands ; for if a man devise all his goods, 
those that he buyeth after shall pass ; but otherwise it is of 
lands without a new publication. 

And farther, in this case here is no express devise to the 
infant, for the word children is well satisfied in the two children 
that were bom before. 

But the Lord Chancellor was of opinion, that the infant in 
Po»t, Ca«c 294. ^j^^^^ should have a share ;( I) for it is incumbent upon the 
parent to provide for that as well as any of the rest of the 
children, and he shall never be made worse than an infidel by 
construction; and he took a great difference (2) where the 
[ 43 1 fif^ ^as grossement enseint, and the child in prospect of the 
father, as in this case, and where she was priviment enseint ; 
and he said there was a stronger case than this in Fitzh. tit. 
Subpccna, where a man by his will ordered his feoffees to 
convey to his daughter ; after his death a son was bom ; and 
this court ordered them to convey to the son : (d) and so it was 

said 



1 Roll. 609. 



(1) By the statute 10 and 11 Wm. 
3. c. 16, posthumous children are 
placed on the same footing, to all intents 
and purposes, as children actually bom. 
TtisUusan r. Woodford, 4 Ves. 334. 

(2) This difference seems, now unini> 
portant. 

(3) Later decisions have destroyed 
the authority of the case cited from 
Fitxherbert " The Roman law, in ee- 
*' neral, guides the decrees of the eccle- 
" siastical courts of this country ; but it 
" guides them no farther thun where it 
" stands unamtradicted by Engji^ih law. 
*' And in this point there is a material 
" distinction between the Roman and 
'* Ljiglish luw. In tlic former, the cliil- 



" dren are considered ashaving a property 
" in the effects of the falher. In our law 
" we know of no such thing : and there- 
" fore the effect of the birth of children 
** must be very different.*' Shq>herd ▼• 
Shepherd, in note to 5 T. R. p. 53. That 
alteration of a testator's circumstances 
which is allowed, in the courts of this 
country, to operate as a revocation of his 
will, must consist of the combination of 
the two facts—of marriage and the birth 
of a child : and in the case in Fltzher- 
bert one of these facts (marriage subse- 
quent to the will) appears to have been 
wanting. That case, therefore, cannot 
be considered as a sound authority. 
Doe r. Batford, 4 Mao. and Sel. IS ; 

Doe 
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said is the practice of the ecclesiastical court at this day ; 
where a daughter is made executrix, and after a son is born, 
they will grant administration to the son, (4) for the presump* 
tion that, if he had been born, the testator would have made 
him executor. 

And in this case the lands are not devised to the children, 
but to the trustees, to raise portions for them. Vide WilcTs 
case, 6 Co. l6. 

Doe T. Laneathiret 5 T. R. 58 ; Sheath (4) When circumstances are held to 

T. York, 1 Ves. and Boa. 397 ; Mtwre t. amount to an implied revocation of the 
Moore, 1 PhiUiro. 433; Hokoay v. Clarke, will, the probate may, of course, be ¥»- 
ibid. 940 ; Jokntton t. Johnston, ibid* cated ; Wentw. Off. of £x. 48 ; but, for 
467. what these circumstances must be, see 

Jast note. 

In Reg. Lib. 1678. A. fol. 103, 173, we find entries relative to other points in 
this cause ; that here reported now wants no confirmation. 



Millard's Case.(I) (C. 47.) 

A BILL was preferred for discovery of title and writings. The Dwco^wy ^ 
defendant pleads that he was a purchaser for a valuable con- /[nte'^ue S5. 
sideration, without notice of the plaintiff's claim, and so Ante! Cue 155* 
demurs. 

The plea was ruled to be ill per Cancellar', because he doth 
not set forth the particular consideration ; (2) but if that had 
been expressed it had been good ; and so it was held in one 
Snag's case. (S) 



! 



1) S. C. 9 £q. Ca. Ab. 70, and 681. it is now deemed an essential requisite 
f) Though in Mare ▼. Mayhew, poa, of a good plea. Mitf. S93. 
c S35, p. 175, the averment of the con- (3) Qusre, Fagg*s cate, 1 Ch. Ca. 68, 

sideration was treated slightinglj ; yet cited in S Ves. jun. 457, and in 1 Vera. 

62 ', see poet, c. 139, p. If 5. 



Noel v. Jevon. (1) (C. 48.) 

The bill was to be relieved against the defendant's dower, her Post, Case 83. 
husband being only a trustee ; and it appearing that the hus- 
band was but a trustee, the defendant was barred of her 
dower, contrary to the opinion of Nash v. Preston, Cro. Car. 
191» and so it was said is the constant practice of the court 
now. (2) 

5 



1) S. C. f Eq. Ca. Ab. 383. 3 Ves. sen. 634. " Because the estate, 

9)" Ifthehusband was seiiied merely "in equity, would not belong to the 

" as trastee, the wife would be entitled *' trustee, but to the cestui que trutt ;*' 

" to dower at common law ; but this Finch v. Earl of WinckeUea, 1 P. Wms. 

"court would not suffer her to take 278. 

" advantage of it** Himicn -v. Hmton, 



DE 
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(C. 49.) PuREFOY V. Jones. 

Lord Chuoellor Mr. Knightly Purefot (the plaintiff) was bound with hii^ 

Finch. brother George to the defendant in a bond of c£40(X) for the 

Agreement to payment of .£2000, and there was also a mortgage made bj 

ddrrer up iecii- George to the defendant, for security of the same money ; 

i^l^oot exe- afterwards George, having occasion to take up more money, 

agreed with the defendant to give him a statute for his secu* 

rity, and the defendant to deliver up the mortgage, and (as the 

plaintiff pretended) the bond too ; the mortgage was delivered 

up, but not the bond ; George dies, and the defendant sued 

Knightly Purefoy upon the bond, who preferred his bill in this 

court, to have the bond delivered up according to the said 

agreement. 

Some proof was offered to the agreement to deliver up this 
bond upon the giving of the statute ', but the Lord Chancellor 
said, if the agreement were ever so well proved, yet the plain- 
tiff should have no relief here ; for here the defendant was 
shipwrecked, and had this plank to save him, and he wouM 
not take this from under him to let him sink, to make him k>se 
his debt ; and if he could have any remedy at law he might 
take it, he should never be defeated of it in equity by the de- 
cree of this court. (I) 

(1) If the defendant has an equal clum Mitf. 223 : but whether in this case, the 
to the protection of a conrt of equity, equities were equal, must have dcpcud- 
as the piaintiir to its assistance, the ed upon the consideration for, and par- 
court will not interpose on cither side ; ticular terms of, the agreement 

[ 45 ] --^ 

(C 50 ") ^^^^^^^ Bourne v. Bull, Musgrave, Executors in Trust, 
^ * '^ and Helena Bourne. (1) 

Intcrestmoncy. J. Bourne (who was the father [r. brother] to the plaintiff 
and [father of] the defendant Helena) gave to his daughter 
Helena c£lOOO, and if she married with the consent of the 
trustees, (2) then he gave her .£2000 more, to be paid her at 
the day of marriage, or twenty-one years of age ; and in the 
mean time the mother to have of 80 out of the interest of the 

(1) S. C. icmhlet reported anouy- Li6. in 1 P. Wms. 7Uj. 
raously, 2 Vciitr. 346, and, from Ri^;. (2) Jicc antv, c. 17, p. 21, note 4. 

b'did 
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said £3000 for maintaining and educating her ; and the residue 
of his personal estate, after his debts and legacies paid, he 
devised to the two executors in trust to be laid out in pur- 
chasing lands to be settled and intailed upon the plaintiff. 

The only question was, who should have the surplus of the 
interest over and above the ^80 of the <£3000 until die mar- 
riage or full age of Helena, whether it should accrue to the 
benefit of the son, [brother] to be laid out in land, or whether 
it should go to the daughter i 

It was agreed, that where a legacy is left to a child, to be Post, Caic 65, 
paid at a certain a^e, and no provision is made for the main- ^^* 
tenance of the said child in the mean time ; that this court 
doth often decree the interest of it for the maintenance of the 
child. (3) 

^ But here it was objected, that the testator himself had been 
his own Chancellor, m as much as he had appointed ,£80 per 
annum to be paid for the maintenance of the defendant 
Helena. 

But my Lord Chancellor was of opinion clearly, that the 
daughter should have the benefit of the interest, for this £S000 
was separated from the rest of the personal estate, (4) which 
£3000 was not to be laid out in lands, nor any part of it, 
unless the child did break the condition precedent, (5) which 
was to marry with the consent of the trustees. 

And it was held, that the residue over and above the £3000 
might be laid out in a purchase presently, without tarrying to 
see the event concerning the o£*20(X). 

Noie, that here it is not said that the daughter should have 
i£80 per annum, but so much should be paid to the wife for 
her maintenance; which does not imply that he intended no 
more for the benefit of his daughter. 

Note, that it hathl>een held formerly in this court (per Sir Legacies. 
John Churchill) that if legacies were given to children and 
strangers, and there was a defect of assets, that the children 



(5) Tyrrell v. Tyrrell, 4 Vcs. 5; 
Chambers v. GoUwin, 11 Vcs. 2; the 
iodalgence has been extended to a 
grandchild, and to an illegitimate child ; 
Cricheit V. D«%, 3 Vcs. 12; but as to 
the two latter descriptions of legatees , 
it has been held requisite to show that 
the testator has placed hiiuself, with re- 
spect to them, in loco parentis. Perry 
V. Whiuhead, 6 Ves. 547 ; Hill v. Hill, 
5 Vet. and Bea. 186; Ellis v. Ellis» 1 
Sch. and Lef. 5. An adult legatee does 
not come within the scope of the prin- 
ciple ; causa pateU Raven v. Waite, 1 
Swanst. 558. 

(4) It was, prob«ibIy, u|)on this indi- 
cation of the testator's intention that 
the decision turned ; Heath v. Ferry, 3 



Aik. 103; Acherley v. Vernon, 1 P. 
Wros. 788 ; which, otherwise, roifldit 
appear hardly satisfactory, or reconcD^' 
able to Mitchell ▼. Bower, 3 Ves. 288 ; 
and cases there cited. Tliat the same 
inferences do not follow from a gift of 
interest, and a provision for maintenance 
amounting to less than such interest, see 
Rawlins v. Goldtrap» b Ves. 444 ; Han- 
son V. Graham, 6 Ves. 349 ; Chester t« 
Painter, 2 P. Wms. 336. 

(5) Quaere, was marriage with con- 
sent a condition precedent in this case ? 
If the defendant had attained the age 
of twenty-one years, woald she not have 
been entitled to her legacy, though nn- 
married ? Hanson v. Graham, 6 Ves. 
250. 

should 
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should not abate in proportion, but the loss should fall upon 
the strangers. (6) 

(6) Burridge ▼. Bradyl, 1 P. Wms. to give them a preference, tbej can 

127 ; Lewin ▼. Lewin, 2 Ves. ten. 417; have no relief: and the presamption of 

Blcuer'v. Marritt,ibid. 421 ; bat tliongh intended eqoality is not to be repelled 

the coart inclines in favoor of those who Vy ambiguous eipresaions. Beesicm ▼. 

have natural claims upon the tesutor; &>oth, 4 Mad, 16Q. 
if the will affords no constructive intent 

lUg. Lib. 1678. A. foL 636. The court declared itself fully satisfied, thmt it 
never was the testator's intent the said £3000 should be laid out in lands, to be 
entailed on the plaintiff, or that the pUintiff should have any benefit thereby, in 
case a daughter was bom and lived ; which having been the case, the said £3000, 
and all the benefit and proceeds tliereof, (over and above the said £80 per oitfinai,) 
ought to go to the defendant the said daughter : it was therefore decreed, that the 
plaintiff aud the defendants the trustees should pay to the defendant the mother, 
tor the advancement of the defendant the infant, all such suras of money as they 
have received in respect of the proceeds of the said £3000 ; and that the said 
trustees should for the future pay the interest of the said £3000 (•rer and above 
the £80 per amtum for maintenance of the infant,) to and for tlie advancement of 
the said infant, until the infant's age, or marriage : and should also pay to her the 
said principal turn of £3000 at the time limited by the will 
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No order till it The plaintiff obtained an injunction in this court. The de- 
is ^^^^ up and fendant moves to dissolve it, and obtained an order to dissolve 
it ; before the order was drawn up the defendant arrests the 
plaintiff. And it was held clearly, that this was a contempt of 
the court, and the defendant was ordered to be committed ; 
for it is no order till it is drawn up and passed by the register, 
for the register's minutes are only a warrant for an order, and 
no order. (1) 

(1) Wyatt's Prac. Reg. J97 ; Anon, 7 Ves. «4«; Morrh r. Ovch, 1 Ves. and 
Bea.533. 



(C. 62.) Bloys V. Bloys.(I) 

A devise to one S IB Thomas Bloys having issue a son and two daughters by 
^} ***^ • P«>" a first venter, upon his marriage with a second wife, makes a 
vision before, provision by Settlement of cf 3000 for his daughters by the 
second venter ; afterwards, having issue one daughter by his ' 

(1) 5. C. J Ventr. 347 ; « Cli. Rep. 16f. 

second 
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second wife, by his will devises all his estate, real and personal, 
to his three daughters, provided that if the son would paj 
<£9000 to his sisters, that then that devise should be void, and 
dies. 

First it was held, that the whole charge upon the estate of 
the testator, real and personal, was but <£9000, of which the 
£3000 settled upon the daughter of the second venter, was 
to be part. 

But the question was, whether she should have her share in 
the remainder of the £9000 besides the £3000, for if so, then 
the two daughters by the first venter would have had but 
£2000 apiece, and this daughter by the second venter would [ 47 ] 
have had £5000 if this provision by the will should be taken 
to be additional to what was settled upon the marriage. 

And the Lord Chancellor held clearly that it should not, (2) 
there being no proof that it was the intent of the father that 
it should be additional; and he cited the case of Pyle and 
Py/e, (3) where Sir Francis Pyle settled £3000 apiece by deed 
upon his three daughters, and after in his will gave them <£dOOO 
apiece, without taking any notice of the provision he had made 
by deed ; and there being no proof of his intent to make this 
in his will additional to the other by deed, it was held it shall 
be intended the same £3000, and so they had each of them • 
but ^3000 in the whole. 

And if that exposition were made there, in case of the 
daughters and heirs of the family, for the benefit of the c bi- 
lateral heir male, then this is a much stronger case where it is 
betwixt the daughter of the second venter and the daughters 
of the first. 

a 

rs) Without a clear indication of Brum, t6iJ. 439; Byile ▼. Byde, 3 Eden, 

flodi an intent, the court will not decree 24. 

a double proyision, or double latisfac- (3) 1 Ch. Rep. 199 ; 1 £q. Ca. Ab. 

tion: Jeuan ▼. Jetton, t Vem. f 57 ; 204. 
Tkamat ▼. Kemyt, ibid, So3 ; Bruen t. 

Efg. Lib. 1679. A. foL 723. The court diclared. there was no proof of any 
iatention of the father to make a double provision for his daughter by the second 
tenter ; and. therefore, that she ought to have bnt one £3000 ; but slie ought to 
have that in the first place ; whether the lands liable by the will should, or should 
not, be sufficient to raise the whole £9000 : and decreed accordingly. 



DE 
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(C. 53.) Clarke v. Perrier, Executor of Captain Perrier, a 

Scrivener. {}) 

A icriTcncr let- The plaintiff deposited £SQO in the hands of Captain Perrier, 
Son^bacTS^ the defendant's testator, who let the same at interest upon a 
rity. mortgage of houses in London, and took the mortgage in the 

plaintiff's name, which mortgage after proved defective, and 
the plaintiff received the interest for several years^ but it did 
not appear by the proofs in the cause, that the plaintiff did 
ever assent to this mortgage, or that he did give the defendant 
a general authority to dispose of it at interest as he thought 
fit; neither did it appear on the other side, that the plaintiff 
did lay any restraint upon the defendant, that he should not 
dispose of it without bis approbation, so that the case rested 
merely upon construction of law, whether a scrivener, dis- 
posing of money deposited generally in his hands upon bad 
security shall be answerable for it, there being no proof of any 
fraud or collusion in the scrivener; or whether the owner of 
the money should stand to the loss of it. 
1 Intt 89. And my Lord Chancellor said it was like the case of a bail- 

ment at common law ; if I deliver goods to another to keep, 
[ 49 1 ^^^ h^ 1^3^ tliem by any accident, the loss shall fall upon him, 
unless he qualifieth the construction of law by saying that he 
will keep them as his own, and then the loss, if it be involun- 
tary, falleth upon me. 

The Lord Chancellor said it was a case of great conse- 
quence, and so he would consider of it before he would deli- 
ver any opinion. 

Afterwards it appearing by the proofs, that the plaintiff had 
by his agents received interest for several years, and in the re- 
ceipts had taken notice of the principal being in mortgage 
upon the said security, this did amount to an approbation of 
the security ,(2) and so the Lord Chancellor was of opinion that 
he ought to sustain the loss, and reversed the decree made by 
the Master of the Rolls e contra. 

But if it had stood barely upon the construction of the law, 
without any proof of the consent or approbation of the party, 

(1) S. C. 2 Eq. Ca, Ab. 707. the transaction,) discharges the agent, 

(t) For though ever^ excess of au- and embraces the risk himself. Smith t. 

thority is, in the first instance, at the Cologan, 2 T. R. 189, in ttotis. And 

hazard of the agent, the principal, by the act cannot be avowed as to part, 

subsequent approbation, (which will be and disavowed for the rest. WHion v. 

inferred from his taking the benefit of PoiJtcr, i Str. 861. 

there 
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.there the scrivener must have sustained the loss according to 
the rules of law in case of bailment; (3) as 1 lust. 89. and he 
cited Exod. chap. xxii. that the Levitical law was so. 

(3) Compare Co. Litt. 89, a. with Coggs v. Bernard, 2 Lord Raym. 913. 
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Foly's Case. (1) 



(C. 64.) 



The executors of Foly preferred a bill against all the ere- Debts and Le- 
ditorS) some being by judgment^ some by bond, and some by goci"* 
simple contract; the testator having devised lands to the exe- ^"®**' 
Ctttors for tlie payment of his debts; and he had in the first 
place in his will devised an annuity of £50 per antu to be paid 
to his wife. 

My Lord Chancellor directed, first, that the lands being de- 
vised to his executors, it shall be construed that the testator 
intended they should be paid in the same order as the law di- 
rects; that is to say, that the debts should be first paid before 
this annuity, which was but a legacy ,(2) let the wording of the 
will be how it will; although it devised the lands charged with 
this annuity for the payment of debts, yet the debts should 
have the preference ;(d) but he held that the debts of all kinds, 
whether by judgments, bonds, or simple contract, should be 
satisfied pan passu, (4) and if the value of the land fell short, 
then that they should be satisfied in proportion, only judg- 
ments that did afiiect the land without any such deviate were to 
have the preference ; (5) but a debt by a decree in Chancery 
should be but in equal degree with debts by bond or contract, 
because that doth not bind the land until sequestration. (6) 

But so far as the personal estate did extend, he ordered 



(l^ S. C. 2 £q. Ca. Ab. 459. 
{%) HabergJiam t. VincenU ^ Vcs. 
jon. 9S\ ; Sibley v. Perry, 7 Vcs. 534. 

(5) Kidney V. Cautmaher; IS Ves. 
154; Shailcrm ▼. Finden, 3 Ves. 789; 
pott, c. 136, J). 121. and Append, c. 12. 

(4) In Freemmlt t. Dedire, 1 P. 
Wms. 431, and Young t. Dtnnet, 3 
Dick« 469, it was held, that, where the 
estate is allowed to descend to llieir heir, 
charged, such charge is legal assets ; but 
the later deciMons of BoiZn/ t. EIcmj, 7 
Ves. 3f4, and SMphard ^."Lutwidge, 8 
Ves. 30, have now settled the point, 
that " a mere charge, which does not 
" break the descent, makes equitable 
"asicts," 

(6) Provided such judgments at law 
were obtained before a decree for sale, 
in Equity ; not otherwise. Martin v. 
Martin, X Ves. sen. 214. A mere de« 



cree for an account will not, however, 
depri\e a judgment creditor of his right 
to preference. Perry v. Phelips, 10 Ves. 
41 ; Largan v. Bcwen, 1 Sch. and Lef. 
299; ante, c 14, p. 16; pott, c. 114, p. 
104; though c. 103, post, p. 93, is 
ofntrht 

(6) Mildred v. Robinton, 19 Vcs. 
588; BLigh v. Earl DamUy, 2 P. Wms. 
621 ; Wharam v. Broughton, 1 Vcs. sen. 
182, seem to imply, that a decree, even 
when pursued to a sequestration, is 
equal to a judgment at law, merely as to 
personality ; but this, it is apprehended, 
must be understood only of a seques- 
tration upon mesne process for a per- 
sonal duty ; and not of a sequestration 
for non-performance of a decree affect- 
ing the estate, (Hawkins v. Crook, S Atk. 
594); more especially a decree for a 
sale. Martin v. Martin, ubi supriL. 

that 
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that the debti shonld be paid in that order as the law did di- 
rect, and there a debt by a decree in Chancery should have the 
preference of a bond. 

And the case of Hickson and Witham{7) was cited. 

(7) Poit, AppcDcL c 12; 1 Ch. Ca. f4S', Rep. Ump. Fincb, 195; 2 £q. Ca. 
Ab.569. 



(C. 55.) Sib Oliver Butleb's Case.(I) 

Lord dMooel. A sciBE facias issued out in the King's name to repeal a pa- 
ChlirriMtiM ^"^ granted for a market to be held at Chatham, upon a sug- 
North, "**** gestion that it was ad grave damnum of the City of Rochester. 
Joirtiee Jooet. It appeared upon the pleadings, that an ad quod damnum 
Set* Ik' to repeal iggued out, but was executed surreptitiously twenty miles from 
s patent. ^^^ place, and nullum damnum returned, and thereupon the 

King made this grant. 

The defendant demurred to the scire facias. 
One question made was, whether upon a scire facias, it 
might be averred this grant was ad grave damnum, when it was 
found by the inquisition that it was not ad damnum ; and so it 
was averred that another inquisition should have been found 
in contradiction of it before the party should be admitted to 
this averment. 

But to that it was answered, that the inquisition found 
upon the ad quod damnum was not obligatory, but that any 
person might aver the contrary, without a matter of record; 
and for that they cited Sir William Juxon's case, where it was 
held that person might bring his action on the case, and was 
not estopped by that inquisition; and so Judge Jones said it 
was held m another case lately in the King's Bench. 

And North said the difference was this, that where another 
office was found the King might seise immediately, otherwise 
Dy. 211. he must bring a scire facias, and then the matter of damage 

may be put in issue and tried. 

And my Lord Chancellor and the judges concurred that 
this patent ought to be repealed, for as much as it was alleged 
in the scire facias to be ad grave damnum, and the defendant 
had confessed it by his demurrer. 

And my Lord Chancellor said that it would be inconvenient, 
if such a patent might not be repealed by a scire facias, for 
then the party must be put to his action toties quoties, which 
would be vexatious and endless, and here it may be tried once 
for all ; for if the damage had been traversed, it should have 
been sent into the King's Bench to be tried, and the patent 

(1) 5. C. 3 Ler. 2?0; « Ventr. S-U. 

should 
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should have stood or fallen according to the event of that 
trial. (2) 

(2) See Yard ▼. Ford, 2 Saund. 172, industry, has collected all the most ma- 
iu note 2, to which case Mr. Serjeant terial authorities. 
Williams, with his usual learning and 
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Povye's Case.(I) (C. 56.) 

A. WAS indebted «£l500, whereof ,£500 was secured by mort- Lord Chancel- 
gage, the residue by bond ; A. before his death, makes a lease l^r. 
of all his lands to trustees for payment of his debts, which mcnt of debu! 
lease in the whole was worth about <£l200; the heir of A. 
after his death, sells as much land as payethc£l400, whereof 
the mortgage for <£500 was part (which was more than the 
value of the trust estate). Povye, who was a creditor for the 
other .£100, brought his bill against the heir and the trustees, 
to have his debt satisfied out of this trust estate. 

It was insisted for the heir, that, having paid as far as the 
value of the trust estate did extend, he ought not to have his 
lands charged any farther. 

But it was ruled, thai as the trust lands were not sufficient 
to satisfy the whole debt, the heir and the trustees and the 
mortgagee should not juggle together to cheat other creditors, 
by paying the mortgage first oif ; (2) but on the contrary the 
trust lands should be applied in the first place for the other 
debts, because the mortgagee could be at no damage, being 
secured by his mortgage; but on the contrary, if the mortgage 
should be first satisfied, the other creditors might lose their 
debts; and so the plaintiff in this case had relief for his debt. [ 52 j 



85. C. f Eq. Ca. Ab. tb6» Tarv the right as to those funds. GalUm 

The mortgagee may take his re- ▼• fianeoek, t Atk. 435. A creditor who 



8i ,, . 

nedTy indeed, against the heir, or per- has a double fund to resort to, will not 

soaal representative, at his election; but be allowed, by his option, to diisappoint 

tfa'is election will not determine which another who has only one. Aldrick ▼. 

fond ought properiy to be charged, nor Cooper, 8 Yes. 388. 

(C. 57.) . 

A BILL was brought against the heir of the mortgagee to Heir and exe- 
redeem, and neither the executor nor administrator were made ^"•** of mort- 
parties ; and this exception being taken at the hearing of the ^i^/case 11, 
cause, the Lord Chancellor would not proceed to the hearing ir. 

F of 
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Pott, Case 149, of the Cause ; for if it should £all out upon the account^ that 

^^* money should be paid by the mortgagor, that is to be paid to 

the executor or administrator, and not to the heir ; (1) and so 

the account ought not to be controverted without their privity. 



(1) Upon the plain principle that the 
money should return to the fund from 
which it came, c. 245, p. ISO. But to 
a hill for a foreclosure it is not neces- 
sary to make the personal representa- 



tive of the mortgagor a party : net* 
differmtiam. Fell v. Brown, t Br. J79 ; 
Bradthaw v. Outram, 13 Ves. 254 ; and 
sec pott, c. 66, p. 59. 



(C. 58.) 



Lord Chan- 
cellor. 

OUigor 
Executor. 



Obligee makes the obligor executor in trust for his children, 
&c. : though this be in law an extinguishment of the debt ; yet 
in equity it is not^Cl) but it shall be preserved in being for 
the benefit of the cestui que trust. 

(1) Ante, e. 10, p. 11. notes f and S ', Cory r, Goodinge, 5 Br. Ill ; Bfrry r. 
Viker, 11 Ves. 90. 



(C. 69.) 



Lesley's Case^ at the Rolls. (1) 



Trustee for an A MAN is guardian or trustee for an infant to whom lands arc 
dhal^th."'^' descended or devised, but the title is revera in a third person : 
if the trustee or guardian buy in the title of this third person, 
this shall not be taken to be a trust for the infant, for he is at 
liberty to purchase it as well as any. body else; (2) and so it 
was held in the case of Combes and Throckmorton, per Ccmr 
cellar*. 



\ 



1) 5. C. 2 £q. Ca. Ah. 738. 

2) This dictum seems contrary to 
the current of modem authorities ; as 
well as to RtahwfTtKt cau, ante, p. 13. 
Keeeh t. Sand ford, SeL Ca. in Cba. 61 ; 
Ex parte Jamet, 8 Ves. 345 ; Daumei ▼. 
Grauhrook, 3 MeriT. 208; and many 
other decisions, appear to establbh the 
broad principle of discountenancing all 
purchases whatsoever of the trust pro- 
per^, by the trustees, whilst they retain 



that character, however fair the circum- 
stances may appear ; from the difficulty 
there is to be sure there has been no 
improper management And in the case 
in the text, thouch the title- is said to 
have been revera, in a third person, 
that point might have been disputable ; 
but who was to dispute it, when the 
trustee had deprived hiniielf of the 
power, or at all events oi the inclination 
ta do so? 



(C. 60.) 



Chamberlaine v. Chamberlaine. (1) 



Lord Chan- The father of the plaintiff and defendant did devise his estate 
••'^' to his eldest son Edmund^ with a remainder to his 6rst, se- 



(I) 5. C. f £q. Ca. Ab. 415. 



cond. 
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cond, and third son, and for default of such issue, to his Will. 
second son Humphry, with remainders to his first, second, ^^l^l^f 
and third son ; and so to his third son, &c. Provided that if the testator. 
his eldest son Edmund, when he enjoyed the estate, should Ante, Case S7. 
have no issue male living, that then he should pay £40 per ^^^^' ^**® ^^^' 
annum for the maintenance of the eldest son of Humphry, 
and for his education, in such manner as was fit for his de- [ 53 ] 
gree, until his eldest son should have a son produced and 
living. 

Edmund the eldest son had issue a son, who lived three 
days, and then died. It was in proof that Edmund the testa* 
tor did declare that his intent was, that this <£40 per annum 
should be paid in case Edmund should have a son born that 
should die suddenly after. 

Per Cur^ : the annuity is determined, and a collateral proof 
shall not be admitted against the express words of the will ; 
and it is probable his intent was, that the £40 should be con- 
tinued to be paid, although Edmund had a son which died 
suddenly after ; yet now it must be taken upon the words of 
the will, and an averment of the intent of the party contrary 
io his express words shall not be received ; and so decreed 
against the plaintiff. If it had been a trust, the intent might 
have been supplied by proof; Per Canceliar*. (2) 

(i) Langham r. Saftdfard, 2 Meriv. 17 ; Gladding t. Yofp, 5 Mad. 59. 



Abraham v. Bubb.(I) (C.6I.) 

One Abraham (to whom the plaintiff is heir) upon his mar> Lord Cban- 
riage did settle the lands, upon which the waste in quesdon ^'^'* 
was intended to be committed, to the use of himself and his Injunction to 
wife, and the heirs of their two bodies ; afterwards the hus- ^^^^^q^^ 
band dieth without issue ; his wife, being then tenant in tail 549. 
after possibility of issue extinct, marrieth the defendant ; and 
she and her second husband having felled some trees in a 
grove that grew near, and was an ornament to the mansion- 
house, and having an intent to fell the rest, the plaintiff, to 
whom the lands did belong in remainder, preferred his bill to 
restrain her from felling those trees, and to have an injunction 
to stay the committing of waste. 

It was insisted upon by the defendants, that tenant in tail 
after possibility of issue extinct, is by the law dispunishable 
of waste, as appears II Co. in Lewis Bowles's case, and I 
Inst. 27. b. Lit sect. 352., and in the case of Lewis Bowles 
it is held, that if a lease be made absque impetitt<me vasti, the 

(1) S. C. t Show. 69; 2 Eq. Ca. Ab. 737. 

F 2 tenant 
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tenant is not only dispunishable of waste, but the property of 
the trees is in him if he fell them ; and in the case of Went- 
worth V. Wentworth it was held by all the judges of England, 
that tenant in tail after possibility of issue extinct is dis- 
punishable of waste, and so is Lewis Bowles's case, 1 1 Co. 80. 
[ 54 ] Per Curiam : the law formerly was held to be, that if there 
were tenant for life, without impeachment of waste, that this 
did only create an impunity to the tenant for life, although it 
was the express provision of the party, 4 Co. 63. But after- 
wards in Letvis Bowles's case, 1 1 Co. 80. the opinion was, 
that these words did vest a right and interest in the tenant for 
life, and did give him liberty to fell and take the trees to his 
own use ; for there is an express provision of the party ; but 
in the case of tenant in tail after possibility of issue extinct, 
that is the provision of the law only; and though in some 
cases fortior est dispositio legis qudm hominis, yet that shall 
not be to incumber estates. 

But in many cases, where a person is dispunishable in law 
for committing of waste, yet this court shall injoin him ; as 
where there is tenant for life, remainder for life, remainder in 
fee, the tenant for life shall be restrained from committing of 
waste by the injunction of this court ; though if he do commit 
waste no action of waste will lie against him, (sed semble^ 
that an action of trover (2) will lie for the reversioner, because 
the property of the trees is in him) ; and though this action 
of trover be a new remedy, yet it is a just remedy ; and 
though this was a remedy not known heretofore yet it is just; 
and It must be admitted that the law is better understood 
now than formerly it was, and the law by experience and 
practice is improved, and learned men by study see farther 
and farther into the depth of it; per Cancellar\ 

And he said that in my Lord Chief Justice Rolle's time, in 
the case of Eudall v. Eudall, RoUe was of opinion, that an 
action of trover would lie for the reversioner against tenant in 
tail after possibility of issue extinct, for trees cut down by 
him ; and my Lord Chancellor declared he was of that opi- 
nion, though he could not be punished by an action of waste. 



1 Cro. t4f . 
Allen 84. 



(«> In Whi^U V. BewU, 2 P. Wms. 
«4l J 3 P. Wms. i6S ; and in Jam CM- 
Ugt V. hloom, S Atk. ^63, it feenw ad- 
mitted that trover Mrill lie ; tliougli in 
the furroer case it is said a bill in equity 
is the better reined v : but in P}fnc v. 
i)or, 1 T. R. 55 ; and in WUUami v. 
WiUiami, 11 East, ««0 ; it was deter- 
mined that against tenant in tail after 
possibility, &c. Mn$ waste, trover can- 
not be maintained. The lust cited case 
was one sent out of Chancery for the 
opinion of the Court of King's Bench. 



When that case was before the I<ord 
Chancellor (15 V^es. 427) his Lordship 
said he " could not imagine how it was 
" doubted in Abraham v. Ruhb, that the 
" tenant, being dispunishable, had not, 
" as a consequence, the property in the 
" trees. That it was sin^lar there should 
"be an argument raised, that such a 
" tenant should be restrained from com- 
" mitting maliciont waste, by cutting 
" ornamental timber, if it was under- 
" stood to be the law thiit she could 
not commit waste of any kind.*' 

because 



« 
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because he had only an impunity if he committed waste, but 
no interest in the trees; but Pemberton argued ybrri^er e con- 
tra. 

And my Lord Chancellor said, if there be tenant for life 
without impeachment of waste, if he goeth to pull down 
houses, &c. to do waste maliciously, this court will restrain, 
although he hath express power by the act of the party to 
commit waste ; (3) for this court will moderate the exercise of 
that power, and will restrain extravagant humorous waste, 
because it is pro bono publico to restrain it ; and he said he 
never knew an injunction denied to stay the pulling down of [ 55 1 
^ houses by tenant for life without impeachment of waste, 
unless it were to Serjeant Peck in my Lord Oxford's case, (4) 
and he said he did believe he should never see this court deny 
it again ; and he-cited the Bishop of Winchester's case, who 
made a lease for twenty-one years, without impeachment of 
waste, of lands that had many trees upon it; the tenant cuts 
down none of the trees till about half a year before the expi- 
ration of his term, and then goeth to felling down the trees, 
and in that case he was injoined by this court ; for though he 
might have felled trees every year from the beginning of his 
term, and then they would have been growing up again gra- 
dually ; yet it is unreasonable that he should let them grow 
till towards the end of his term, and then sweep them all 
away ; for though he had a power to commit waste, yet this 
court will model the exercise of that power. This case he 
said was in print, reported by J. Jones, but upon search I 
cannot find it. 

And he cited the Lady Evelinas case, where there was 
tenant for life, remainder to the first son for life, without im- 
peachment of waste, with remainders over ; the first son, by 
the leave of the lessee of tenant for life, comes upon the 
land and fells the trees, although he could not in that case be 
punished by an action of waste, yet he was injoined by this 
court. 

In the end this case was referred, and if they could not 
agree, then to be set down again ; but my Lord Chancellor 
discovered his inclinationybr/iVer for granting an injunction. 

(5) Williams v. Day, t Cha. Ca. Sf ; Chamherlnyne v* Dummer, 1 Br. 166. 
Lord Bemard^i eatc, Prt-c in Cha. 454; (4) Cited, Cro. Eliz. 777. 



Sam. Astrey's Case.(I) (C. 62.) 

In this case it was held unanimously, that where there wa& Sututc of li- 



inilatxuM. 
(1) S.C, 9£q.Ca.Ab. 8. 

an 
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lui a^couat current for twenty years, as receiver (9) of rent^ 
dwl much more in paying and receiving mutually, yet this was 
not barred by the statute of limitation ; but if the account 
Hi^re atated or ended, (S) and then the party forbears to pro- 
iu,H;ute for six years, he is barred by the statute. And here 
Aiitrey (who was the executor of Mrs. Mosse, his mother in 
law» who was executrix of her husband Mr. Mosse) was de- 

iiij^Hjut A^fiimi creed to account for the profits of lands received by Mr. 

fcUs^uWr. Mosse before his deaths in trust for the plaintiff. 

(«) Earl of Heardwicke v. Venum, 14 client, the settlement of accounU will 

Ves. 511. not be held conclusive ; if a reasonable 

(3) AfiU, c 19. p. tf, note. But ground is shown, permission will be . 

where the nature of the connexion be- given to surcbaree and falsify such selr 

tM'ecn the parties has been that of prin- tied accounts. Beaunumt v. BcuUbee, 7 

cipal and agent, or of attorney and Ves. 605 j Letoa v. Morgan, 5 Price, 4*. 
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(C. 63.) Annand 8c ux* v. Honywood. (i) 

Lord Chancel- The case was, the plaintiff's father had two daughters, the 
'^'* eldest was married to the plaintiff, and had a portion ; the 

Custom of Lon- father by will afterwards, reciting that his said daughter was 
***"*' not sufficiently advanced, did make further provision for her ; 

but after that he revokes that will and makes another, whereby 
he declares that his said married daughter was sufficiently ad- 
vanced, &c. and then dies. 

The bill was brought for a customary part of the personal 
estate that the father died possessed of at the time of bis 
death ; and here it was held per Cur', that when a daughter 
is married and hath a portion, that is prima facie intended an 
advancement ; and this is so intended and taken by the custom 
of the city ; but by the same custom, if the father doth after- 
wards, by will or writing, declare that she is not advanced 
Custom of Ixm- sufficiently by the marriage, then this by the same custom 
Post Case 351. ^^^^ open the matter again, and let her in to her customary 
part. 

And it was likewise held here, that if at the time of the 
marriage it had been agreed, that notwitlistanding her portion 
then given, she should have had her customary part, let the 
custom be what it would, there would then have been an 

(1) S, C. 1 Vem. 345 ; 3Ch. Rep. 179; SCha. Ca. 117. 199$ 1 £q. Ca. 
Ab. 153. 

equity 
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equity to let her iu for her customary jmrt^ and this court 
would have given remedy. 

But here being no such agreement, the matter rests purely 
upon the custom ; and therefore it was ordered that the cus- 
tom should be certified by the Recorder, viz. whether a decla- 
ration that his daughter was not sufficiently advanced by his 
will, which afterwards was revoked, shall be sufficient to let 
the daughter into her share ; and whether the will, notwith- 
standing the revocation, shall yet continue a writing to this 
purpose. (2) 

I>ut he would- not suffer it to be put in issue, whether the 
marriage shall not prima J ode {S) be intended an advancement ; 
for he said that was already certified formerly by Coke 
when he was Recorder of London, and it is reasonable it 
should be so, for the reason that is given by Swinbunle ; for 
when the portion is given, it is proportioned to the estate 
wliicii the party that giveth it then hath ; and as when there is 
a decay of his estate, the married party beareth no share in 
the loss ; so if there be an advance, it is not reasonable (with- 
out a declaration made by the party) that she should have the 
benefit of that advance. 



(%) By the notes of this case in S 
Cba. Rep. and t Cba. Ca. M tuprii, it 
appears, the Recorder certified that the 
first will, though reroked, and therefore 
iiK^rative for testamentary purposes, 
still continued a sufficient deckiration, 
under the hand of the testator, that the 
plaintiff had not been sufficiently ad- 
vanced ; and she was accordingly let in 
fer her customary share, bringing into 
hotchpot the sum she had actually re* 
ceived. But though a freeman who has 
once declared, in writing, any child not 
to have been sufficiently advanced, can- 
not do iiway the effect of that declara- 
tioo by a sabseqaent contradiction ; it 



appears that the converse does not hold ; 
if the fiither, by his last will, or other 
writing, expresses the value of the ad- 
vancement made, the cluld, bring^g the 
amount thereof into hotchpot, shall 
have as much as will make up a full 
child's part of the customary estate pos- 
sessed by bis father at the time of his 
decease ; notwithstanding such father 
shall, by any writing under his hand and 
seal, declare such child was by him fully 
advanced. Chace v. Box, lilq. Ca. Ab. 
155. in marg, 

(3) Htrvey v. VaboHvtrie, Ca. temp. 
Talb.. 135 i Hume v. Edwardi, 3 Atk. 
451 ; Elliot t. CoUier, ibid. 5S7. 



Reg» Lib. 1679. A. foL 698. The court declared, it would be proper that the 
Recorder of London should certify, whether a declaration by a will revoked, be 
such a declaration in writing as to let in a freeman's child to a customary part of 
the father's estate. See tuprh. 



Graves v. White et al'. 



(C. 64.) 



The defendant married the plaintiff's virife's mother ; the Lord Chanoel- 
plaintiff being a suitor to the defendant's daughter in law came ^o'* 
to a treaty with the defendant ; the defendant being then pos- Marriageagree- 
sessed of the personal estate that was left by his wife's former ment executed. 
husband, a share whereof was due to the plaintiff's wife, the p^^^^^ 
plaintiff and (he defendant enter into articles, and in the Ante, Case 38. 

< ^ articles Poet, Case f75. 



!>7 DX TERM. 8. TRIN. 1680. 

iyilWK>« it wim rcjcited, that whereas the defendant was to pay 
\sk lhit |il)iiiitiflf one thousand pounds for the marriage portioa 
vMf lh«» wilV), the plaintiff covenanted to settle certain lands. See 

Vv'vu4\uu 1 1 M\ out that the share of the personal estate which the 

plHliilifV was intitled to, was but three hundred and twen^ 
pouiuU. 

Vwb(iiukW«^Vti» ''^^ *^ ^*' decreed that he should pay the <£ 1000, and 

.^ /H*r Cur', an action of covenant will lie upon this recital; 

f j^M ] whereupon it was insisted that the plaintiff ought to be dis- 
niiNSod to law, and bring his action of covenant there. 

lUit per Cancellar\ where there is a remedy at law for one 
thing in a bill which is complicated with other matters whidi 
arc proper in Equity, there this court will determine the whole 
uintter. (1) 

And although it was objected here, that the wife lived bat 
six months, and that the husband was not able to have made 
the settlement he agreed upon, and that the wife had very hard 
usage from the husband the time she lived with him, yet the 
court decreed ut supra. 

And my Lord cited the Lord Delaware's case (2) lately de* 
creed here, where an agreement was to pay the marriage por* 
tion to such person as he should appoint in the space of six 
months, and he was in consideration thereof to settle certain 
lands ; the marriage took effect, die w ife died, and the six 
months clapsed» and no person appointed to receive tlie 
money ; and yet the portioa was decreed to be paid to the 
Lord Delaware without examining his capacity to make a 
settlement according to the agreement. 

(I) Krmp ▼. PH«r,7 Vcs. f4»; Ad- (f ) See 1 Vera. 198; p«e, Appori. 

Icf V. Ul«fst«Me OmpMor, 17 Ves. c 10. 

13 Yet, «r». 

Jlef^. lik \€f% A. fiL 76S. I>ecKe:~Tliat die ddoidMit While ^laU. «i m 
before MVKaelKM dsj next, pftj to tbe pkiatiff the sum of £lO00 witbont mterat: 
hot if he doth not fMij the sksae at fSbt lamt fixed, then he b hereby decreed to par 
thf wme with interest from the d&T of nnkhig this decree. If the defiendaatiUl 
d«ily fwrferm fStm decree, the i^aintxff is to glre die tud defendant a rdene fcr dw 
£lO00«odyiinleeestdnedK!reoo; and for &I1 demands in ita^xct of die 



(CX 65*) Parker r. Parker. 

liM4 OwiK^ The plaintiff's father demised to her and her sisters a legacy 
u[iiMrT^i4M« ^ ^^^ hundred pounds, to be paid at dieir days of manii^c;, 
p,^^,.,^<^ aad if eitber of dbem died before manii^e, then ber put to fo 

to ibe snndn^ors, and in tbe mean time to have mainteuaioe mml 

edacatioii. 

The phoDtiff beii^ now tweoty-siR y^ars old, and aol 
minded to many, preferred this bill for b^ pmtion. 

It 
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' It was argited for the plaintiff, that the usual way is to 
make the payment at such an age> or day of marriage, which 
shall first happen ; and here though the day of the age be 
omitted, yet it may be intended the age of twenty-one, when 
she is of ability to manage and dispose of it. 

But per Cancellar\ this is an easy case ; for wheresoever 
there is a devise over, (1) the testator is his own chancellor, 
and there the limitation must be taken as it is penned ; and 
here would be a manifest injury to those in remainder, if this 
court should decree the portion before marriage, and the [ 59 1 
intent of the testator would be defeated ; for it is plainly his 
mtent, that if she dieth unmarried, her share should be equally 
divided amongst the rest of the children ; and if it be decreed 
to her, she may give all to one, and none to another ; and he 
said it was much the same way with my Lady Kilmurr}'e's 
case, where one thousand pounds apiece was devised to 
daughters, if they married with the consent of B. and if they 
married without such consent, then they should have but five 
hundred pounds apiece, and the residue should go to the son ; ' 

the young ladies being thirty years of age sued for their lega- 
cies here, and it was alleged in their behalf, that now being of 
that age, it was not material whether they married with or 
without consent, being of understanding and discretion to dis- 
pose of themselves. 

But it was resolved, that the testator was chancellor of his 
own estate, and having added this restriction, and a limitation 
over, this court could not alter it ; and therefore their full 
legacies were decreed to them, but they were to enter into re- p^^ q^^ ^^^ 
cognizances for security of repayment^ in case they married 
without such consent. 

And so here the Lord Chancellor would not decree the 
portion till marriage ; and then the counsel of the plaintiff 
pressed to enlarge the maintenance, because when no certain Mainicnaiice 
maintenance is expressly allowed, this court will allot what ^^' ^^ 
they think fit ; but in this case he would not extend it beyond Post, Cue 55. 
the interest of the money, because if he should, it would sink **5- 
the principal, to the detriment of those in remainder. (2) 

(!) Ante, c. 9, p. 10, notes 6 (i) Marthall v. Holloway, 2 Swanst 

and 7. 436. 

m (C. 66.; 

Note, That if a mortgagee in possession assigncth over, if Proper Parties, 
the mortgagor prefer his bill, upon supposition that the debt Mortgagee. 
is satisfied, and to have an account of the overplus, there he 
must make the mortgagee and all the assignees parties. 
But if his bill be only for an account, and to pay what is 

arrear 



69 jxe: TjERM. s. raur. I68O1 

•rrear to the assignee, there he need not make the mortgagee 
a party. (1) 

(1) AJtfaoagh the mortgiigor was not a tbe presence of the original mortgnge^ 

party to the assignment; Hill ▼. Adawu, whose accounts were admitted bj such 

2 Atk. 39 ; Chambcrt v. Goldwin, 9 Ves. assgnment, must be still less necessaiy ; 

969 ; Norritk ▼. JUisrsW/, 6 Mad. 478 ; see, however, jmiI, c. 146, p. 127. 
and if be was a party to the assigpmmt, 

[ 60 ] ^ 

(C. 67.) 

dd mortgage A MORTGAGE MTas made in l6d4, and the mortgagee above 
not redeemable, forty years in possession; and the mortgagor came now to re- 
deem, but was denied; for my Lord Chancellor said he would 
not countenance the redemption of such old mortgages ;(1) 
and my Lord Bridgeman's rule was> not to suffer a redemption 
after twenty years, and by the statute an entry is taken away in 
that time; and he said he would in no case suffer the redemp- 
tion of an old mortgage, unless the profits of the land did con- 
siderably exceed the interest of the money. 

(l) Heatan ▼. Hu^tU, 1 Barnard, discussed case of CholmondeUy ▼. Clm- 

97S. Tbe doctrine in tbe text above, tern ; see 2 Jac. and Walk. 145. 176. 

appears to be, now (it is to be hoped 187. et poirim, 
family) estabiisbedy by the thorou|^y 
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(C. 68.) Hatcher v, Curtis and Sir Richard Anderson. (1) 

Fmrerexecuted. Lands were conveyed to trustees for such uses as Mrs. Ever- 
Pwt, Case 113. ^^^^ should direct, limit and appoint; she voluntarily, by writ- 
ing under her hand and seal, did limit the uses to the plaintiff, 
and (she being Vifeme covert) the deed was kept in hers or her 
husband's hands; afterwards she destroyeth this deed, and 
limits the uses to the defendants, and there was no power of 
revocation reserved in the first deed. The question was, whe- 
ther she were so bound by the first limitation, that it was not in 
her power to alter it? 

And the Lord Chancellor said, though this was a case of 
value, yet there was no difficulty in it; for when the power was 
once executed by deed, there being no power reserved by that 
deed to revoke or alter it, a subsequent limitation by another 
deed will be void; for the first deed, and the last will, always 
takes place. 

(1) 5. C. t Eq. Ca. Ab. 671. 

But 
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But otherwise it is, if the limitation be [to be executed] by Hob. 315. 
will, for there the party may make his wiU toties quotUs, and 
the last shall take place. 

If a power be reserved to limit a trust by deed or will, if it 
be once limited by deed, it can never afterwards be altered; 
but a will being of its own nature revocable and alterable, it 
may be revoked or altered as the party pleaseth ;(2) for trusts [ 62 ] 
be govlmed by the rules of law, though the execution of them 
is compellable only in this court; but if the power reserved to 
limit by deed be from time to time^ then he may limit and re- 
voke toties quoties. (3) 



(«) Rtid V. Si^rgold, 10 Ves. 379 ; 
Mmtthewi ▼. WamcTf 4 Ves. SIO; and 
though the instmoienty in this case, was, 
strictlv speaking, rather a declaration of 
vset tnaii a will, it yet so fiir possessed 
the properties of a will as to continue 
ambulatory, and revocable without any 
spedal reservation of a power to that 
effect Oke ▼. Heath, 1 Yes. sen. 139; 



Duke AfMarlbcrou^r, Lord Godolphm, 
i Ves. sen. 77 ; LUIe ▼. LUU, 1 Br. 
633; CotUr ▼. Lager, t P. Wms. 623. 
(S) Provided, that to each new revo- 
cation and limitation there is annexed a 
fresh power of revcx»tion ; otherwise 
the uses limited upon the first revoca* 
tion must stand. Halt v. Bond, Prec. in 
Cha. 474. 



Beg. Ub. 1680. A.foL 101. The case of Lmngston and Oswald (13 Car. 2.) was 
dted» as a precedent which ought to govern this case; in which it was adjudged, 
on^er similar drcurostauces, by this court, assisted by several judges, that the fiist 
revocation of the power, and the first deed, should stand, and not be agaiQ re- 
vocable. And now, the case cited was declared to be expressly in point; and that 
the first deed executed in this matter having been found, by trial at law, to have 
been duly executed, and there being no clause of power of revocation therein, the 
said power had thereby been fully executed. And although the last deed recites 
the power, tliat was not in itself a revocation of the first deed : it was, therefore, de- 
creed, that the last deed, under which the defendant Curtis claims, be set aside; 
and that the first deed, under which the plaintifiT claims, do stand, and take place 
as a good deed, and made in full execution of the said power; and that the de- 
liendant Curtis shall convey to the plaintiff all his right, title and interest in all the 
premises limited and appointed to the plaintiff by the stud first deed ; and that all 
the rents and profits received by the defendant Curtis, out of the said estates, be 
accoonted for by him, and be applied in discharge of the said trusts. 



(C.69.) 

If a man preferreth a bill generally for an account^ an account Account stated, 
stated is a good plea; but if in his bill he setteth forth that P»^ Cue «5S. 
there was an account, and that there was a mistake, and set- 
•teth forth the particular mistake,(l) there an account stated is 
•no good plea. Per Hutchins & al'. 



(1) Wright V. Coxon, 1 Ch. Ca. 262; 
Bnarke v. oridgerMLn, 1 Barnard, 272 ; 
Jknmon ▼• DawsoN, 1 Atk. 1. In MaU 
t&ei0s ▼. Walmfn, 4 Ves. 125, from tlie 
particular relation in which the parties 



stood to each other, a settled account 
was allowed to be opened, though nb 
specific errors were pointed out. See, 
also, Chamhtn v. Goldwin, 5 Ves. 807. 



Hunt 
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(C. 70.) 



Hunt and Baker.(I) 



Trust of a term It was said per Winnington, and not denied, that where a 
p*" y^^** -y trust of a long term is limited to the husband and wife for 
C«ic 127. con. their lives, with a remainder to the heirs of the body of the 
wife, there, after the death of the husband, the wife hath the 
disposition of the trust of the whole term, and after h Jr death 
her executors or administrators ; and where the remainder was 
limited to the heirs of the body of the husband, there the wife 
being administratrix to the husband, had power to dispose of 
the trust of the whole term. (2) 

If a man marrieth a feme who is the cestui que trust of a 
term, if she dieth, this trust will not survive to the husband, 
1 iDtL 351. but shall go to the executor or administrator of the wife ; and 
this was said to be Wit ham's case; (3) and that is the difference 
where the wife hath an estate in law in a term, and where she 
hath only a trust. (4) 



(1) S. C. 2 Eq. Ca. Ab. 137. 

(i) This doctrine, as a general one, 
seems established. Mr. Feame, in his 
admirable Treatise on Contingent Re- 
mainders, p. 493, observes, that " Webb 
'• V. Webb, 1 P. Wras. 13«. (the de- 
" cision in which was conformable to 
" the case in the text,) appears to have 



" been the ruling authority ever since, 
" in cases of the like nature ; and that 
" Peacock V. Spooner, (vostt c lt7, p. 
•• 114,) and Daffome ▼. Uo^dmant ( pait, 
•' c. 303, p. ?S1,) are only attendiK! to 
•* in cases exactly the same, m specie.** 

(3) 4th Tnstit 87. 

(4) Pose, c. 157, p. 131. 



[ 63 ] 
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[C. 7L) 



Mr. Varnees' Case.(I) 



I/wd Chancel- One Mr. Vamees, a young gentleman, in consideration of 

SS^lief aninst . *^^^ 8*^®" **'"* ^° ^^^ life-time of his father, did give a bond 
bad bar^n.' * ^^^ £600, to be paid within a year after the death of his father 
(to whom he was heir). The said bond being sued, he pre- 
ferred his bill to be relieved, and was relieved, repaying the 
said ef 100, and interest. (2) 

(1) S. C. J Eq. Ca. Ab. 184. to incapacitate them from binding thero- 

(2) To expectant heirs the Court of selves by any contract Peococik v. Ecwjm, 
Chancery seems to have extended a dc- 16 Vcs. 514 ; post, c. 12«, p. 112. 
grce of protection, approaching nearly 



A MAN 
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{C. 72.) 

A MAN (!) made a settlement with power of revocation, and Power executed, 
limiting new uses, in the presence of three or more witnesses; Vide post. Case 
and he revoked, and limited new uses by his will, in the pre- ^^^* ^^' 
sence of two witnesses: and decreed by the Lord Chancellor 
to be good enough; for the appointing three witnesses was 
only that there might be clear proof that it was done; and 
here it was clear enough, though here were only two wit- 
nesses. 



(1) S. C. 2 Eq. Ca. Ab. 671 ; and 
reported more fiillj, under the title of 
StufU V. Freeland, 2 Veiitr. 360, and 2 
Ch. Rep. Sit?, by which it appears, that 
the will was actually executed in the 
presence uf three witnesseji, though two 
only subscribed their names ; but as, by 
teruif of the povter, the presence only, 
and not the signature, of three wit- 



nesses was required, the case, so ex- 
plained, seems unexceptionable, even if 
there was no consideration for tlie exe- 
cution : if there was a valuable consi- 
deration, equity would have given relief, 
although the power had directed the 
subscription of three witnesses. Sergison 
y. Scaly, t Atk. 415. 



[ 64 ] 
Flay t?. Flay.(I) (C.73.) 

A man deviseth his household goods and stuff to his wife, and Lord Chaoh 
died, having made his daughter executrix. The question was> p"°'*v^^. 
whether or no by this devise the wife should have the plate i)^™^ ©f '"* 
that was commonly used about the house, viz. a silver tankard, household 
twelve silver spoons ; and likewise whether she should have a 8J»<^»« 
bracelet which she used to wear, and some pieces of old gold, q^ £^^, 3^^, 
viz. two pieces that were given her to join in a fine by her 
husband, and some other pieces that were given her before 
marriage by her godfathers and other friends, which she had 
kept all the time of her marriage. 

Resolved, that the tankard and spoons, commonly used 
about the house, will pass by the devise of l^ousehold goods ;(2) 
and for the bracelet and the pieces of old gold which her hus- 
band gave her, and permitted her to use and to dispose of in 
his life-time, it cannot be intended that he did design to take 
them away at his death without express words; (3) and since 
the wife might have disposed of them, and have sold or spent 
them, but she hath not, but hath been a good housewife and 
saved them, they shall not now be taken from her, there being 
no want of assets for payment of debts. (4) 



n^ S, C. t Eq. Ca. Ab. Sl8. 



(4) Tipping V. Tipping, 1 P. Wnis. 
Ante, c. 10, p. t J. 730 ; Boynton v. Boyntm, 1 C»xS Ca. 

(3) Graham v. Londonderry, 3 Atk. 106; but see post. Append, c. 11. 
394. 



"Rtg, Lib. 1680. A. fol. 951. The executor's bill, as against tlic i%;dow, dis* 
missed. 

If 
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(C. 74.) 

Per Joftioe 
^Miet;uid tbe 
Lord Cbancd- 
Jor leemed to 
allow this dif- 
ference. 
Legacy when 
payable. 
Ante, Case f 6. 



If a legacy be given to an Infant to be paid at his age of 
twenty-one years, and the executor to pay interest for it until 
it became payable ; if the infant die before twenty-one, it is 
due presently to the executor or administrator of the infant ; 
but if no interest was to be paid for it, then it shall not be 
paid until such time as the infant would have come to twenty- 
one in case he had lived; because there it is a benefit the 
testator intended to the executor by keeping it in his hands ; 
but in the other case it could be none, when interest was 
payable. (1) 

(1) Criehttt r. Dolby, 3 Ves. 15. 



[ 65 ] 



DE TERM. S. TRIN. 1681. 



JN CURIA CANCELLARIJE. 



Copyhold. If a copyholder do for a valuable consideration sell or mort- 
gage, or covenant to convey his copyhold, and dieth before 
any surrender made, the heir is compellable to surrender 
Pott, Gate ltd, according to the agreement of the copyholder ;(1) but if a 
f72b.'d04» copyholder deviseth his copyhold, and make no surrender to 
the use of his will, the heir shall not be compellable to make 
this good to the devisee. (2) 

But it was made a query, if a copyholder do devise lands 
for the payment of his aebtS| and dieth without making any 
surrender^ whether the heir be in this case compellable to 
make a surrender; and the better opinion seemed that he 
should not, because although this be for payment of debts, 
yet it is merely voluntary to devise his copyholds ; and the 
Master of the Rolls said, that if this should be allowed the 
lord would be cozened of his fine. (3) 



(1) HiuUm V. Hinton, 2 Ves. sen. 
6S3 ; Patttton ▼. Tkompton, Rep. iemp. 
Finch, f73 ; Keen t. Sparrow, ilnd. 351 ; 
Martin ▼. Seamore, 1 Ch. Ca. 171 ; 
Oreenwood v. Hare, 1 Ch. Ca. 274. 

(2) But, DOW, hy stat. 55 Geo. 3, c. 
I9f, dispositions hy will of copyhold 



estates are made effectual, without pre- 
vious sorrenders to the uses thereof; 
except in the case of a feme emxrt. 
Doe T. BartU, 1 Dowl. and Ryland, 91. 
(3) The second section of the statute 
aboTe cited provides against this. 



(C. 76.) 



Devise of lands Jp a man devlseth lands that are in mortgage, the equity of 
mortgaged. redemption will pass to the devisee ; and so if copyholds that 



are 
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are in mortgage are devised, the equity of redemption shall 
pass to the devisee. (1) 

(1) PauUt V. The Attorney General, Black. 145 ; Phiiiipi j.Hele, 1 Ch. Rep. 
Hani. 469; Burgeu ▼. WheaU, 1 W. 191. 



Tiffin t?. Tiffin. (1) 



[ 66 ] 

(0.77.) 



A LONG term for years was kept on foot upon trust to attend Term to attend 
tke inheritance ; he that had the inheritance deviseth the lands ^« inhwitanw. 
by a Nuncupative will, which was reduced to writing in his j^J* ^ ^' 
life^time ; but the direction in the statute of this king against 
frauds and perjuries, (£) was not pursued. The question was, 
whether or no this devise should operate upon the trust of the 
term which was in him, by reason it could not operate upon 
die inheritance, because the statute was not pursued. 

And it was held clearly by the Lord Chancellor, that it 
should not; for if . this should be permitted, it would in a 
great measure frustrate the end of that statute ; for it is very 
frequent now in settlements that such leases are kept out to 
attend inheritances ; and these leases are in a manner part of 
the inheritancei (3) and shall not be severed from them in any 
case whatsoever, unless it be for payment of debts ; (4) and 
he said it had been adjudged in this court, that if a term for 
years be in trust to attend an estate-tail, if tenant iii tail cora- 
mil felony, the king shall not have the benefit of the trust of 
this term, but it shall attend the estate-tail in the heir. (6) 

And if a citizen of London have a trust of a term attending Castom of 
bis inheritance, and dieth, the trust of the term shall not be I^ndon. 
subject to the custom of London, to be divided between the 
wife and childreui &c. as other personal estate and chattels 
shall. (6) 

A woman recovered her dower of an inheritance, that had Dower, 
a trust for years attending upon it with a pepper-corn rent ; P°»^ ^^^ ^^^' 






(1) 8.C.9 Cha. Ca. 49.55 ; 1 Vcnu 
1 ; 1 Eq. Ca. Ab. S41 ; « £q. Ca. Ab. 
S75. 

r«) Stat 29 Cha. 2. c. 3. 

[3) This qoettion ia learnedly dii- 
enued 'm t Collect Jurid. p. 267, in an 
opinioD understood to have been nven 
bj Mr. Feame ; see, also, Capel ▼. Gird' 
ler,9 Ves. 510; HuddlesUme ▼. Lamp- 
M, 1 Cb. Rep. 36 ; Goodrightr. Saki, 
2 Wils. 331 ; mUtchurch y. Whitehureh, 
2 P. Wmt. 236 ; pott, c. 358. p. 289. 

(4) And, even for that purpose, is 
not pertonal assets, nor chargeable to 
anj greater extent than the inheritance 



itself. Thrutton v. Attorney General, 1 
Vem. 341 ; Baden v. Earl of Ftmbroke, 
2 Vem. 58; and 3 Cha. Rep. 219. The 
distinction, admitted in the last cited 
report, between a purchaser taking the 
inheritance to himself, and having the 
term assigned in trust for him ; or, vice 
vertA, taking the term himself, and 
having the inheritance conveyed in 

trust; was overruled in v. 

Langton, t Ch. Ca. 156 ; and see Dovne 
V. Percvoal, 1 Vem. 104. 

(5) See pott, c. 157, p. 131. 

(6) Rich V. nich, 2 Chii. Ca. 160 ; 
DovBte V. Ftrdval, M tuprd, 

she 
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she was endowed of the third part of the pepper-corn rent, 
and preferred her bill, to have the benefit of the term, in 
Lord Bridgman's time, who seemed at first inclinable that 
she should have it, but afterwards, upon consideration, or- 
dered that she should not; (7) for it shall not upon any 
account whatsoever be severed from the inheritance, unless it 
be for payment of debts, and there it shall ; for a man hath 
no' right in conscience to any estate, [thereby] to leave his 
[ancestor's] debts unpaid. 

(7) But it is now settled, that a Palmer v. Danby, Prcc in Cha. 137; 

dowress may redeem a term against a Dudley v. Dudley, ibid. 241 ; Mawn- 

mortgagee ; and remove it out of the drell v. Maundrell, 7 Yes. 578, and 10 

way against an heir ; though she cannot Yes. 261 ; but the wife is not entitled 

against a purchaser who has taken an to dower out of the equity of rederop- 

actual assignment of the term to protect tion of a mortgage in fee, Dixon t. oa<- 

bb title. Swannack y. Lyford, Anibl. 7 ; ville, 1 Br. 3i6» 

Reg, Lib, 1680. B. foL 201. Decree, — that the defendant, who claimed onder 
the nuncupative will, should deliver up possession, and account for the profits of 
the premises received by her since the death of the testator, and until the delivery 
of the said possession. ByfoL 490 and 491, we learn that the cause was reheard, 
and the decree affirmed. 

[ 67 ] ^-^ 

(C. 78.) Bravell v. Pocock. (1) 

Coftomof A MAN devised <£d,000 to his daughter, and the residue of 
London. his personal estate he devised to his brother. (2) The ques- 

Ante, Case SO. tion was, whether this daughter should have her customary 
Post, Case 551. part besides this legacy, by reason that he gave the residue to 
his brother, which is a kind of an implication, that the daugh- 
ter should have the £3,000 and no more ; and if she should 
have her customary part too, there would be nothing left for 
the brother. 

But the Lord Chancellor held clearly, that she should have 
her legacy and her customary share too ; there being no words 
in the will to exclude her, she shall not be barred by implica- 
tion ; and if there were nothing left for the brother, he could 
not help that ; it must go as far as it would. 

It was likewise held in this case, that if a woman before 
marriage agrees to a jointure in bar of her customary part, 
that this agreement shall bind her, and she shall never «ifter 
sue for her customary part. (3) 

(1) S. C. 2 £q. Ca. Ab. 962. (3) Ckolmely v. Cholmely, 2 Vem. 

(3) Since the stat. 11 Geo. 1. c. 18. 83, but not if the jointure were made 

s. 17, the question in tliis case could after marriage ; and the husband died 

not nrise ; unless the freeman had, on intestate. Uutter v. BMtter, 1 Vem. 



his niarriiige, expressly covenanted that ISO. 
his estate should be liable tu the cus- 
tom. 



Newcombe 
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V" / 



NbwCOMBE v. BoNHAM.(l) ^ -^ 

Anthony YoNO, for .fl^OOO consideration, conveyed lands to Mortgage when 
Bonham and nx', and the heirs of Bonham (who married his J^TJ^o* 
his sbter), and, in another deed made at the same time, Bon- ^ 
ham redemised part of the lands to Yong, for 99 years, if he 
lived so long, and covenanted that in case Yong, durins his 
life, and during the said term of 99 years, should pay Bonnam 
£l,000 with interest, then Bonham and his wife were to re- 
grant the fee to Anthony Yong ; Yong in the same deed co- 
venants, that in case he did not pay or tender the <£ 1,000 with 
interest, during the term and during his life, then neither the 
said Yong nor his heirs should have any benefit in law or 
equity of the said covenant, but should be excluded from all 
equity of redemption. Yong died ; the plaintifPs wife being 
heir at law to Yong preferred her bill to redeem ; and it was 
insisted upon by Serjeant Maynard, 8lc. that this was a bar- • 
rain and a plain purchase, and no mortgage ; and though he 
had a power during his life to redeem, yet it was his intentioti 
that his heirs should not ; and here the defendant might be at [ 68 ] 
great damage ; for if Yong had lived twenty years, the de- 
fendant was to have no interest for his money all that time ; 
and then if he might come any time and pay him his money 
with simple interest, or his heir after, this would be a great 
preiudice to him. 

But the Lord Chancellor held clearly, that he should re- Post, Case 95. 
deem ; for being once redeemable and once a mortgage, the ^^^ 
negative words shall not make it otherwise ; and if this should 
be suffered, the scriveners would quickly get this way, and 
cozen mortgagors out of their estates ; that if the mortgagors 
did not redeem during their lives, it should never be redeem- 
able by the heirs ; and he cited a case between Hamond and 
Harris, (2) where a mortgage was made, and there viras this 
cUuse in it, that if he, or the heirs male of his body, should 
pay the money in such a time, that it should be redeemable ; 
but if he, nor his heirs male, did not pay it in the time, that 
then it should not be redeemable. The mortgagor died with- 
out issue male, and yet the heir general was admitted here to 
redeem. And the Lady Jason* s case (3) was cited, where all • 
the negative words imaginable were inserted in the deed, to 
bar the equity of redemption, and all manner of circumstances 
sworn, that might conducp to the hinderiug of the redemption, 
and yet the party decreed to redeem. Ajad another case be- 

(i) S. C. 1 Vera. 7, and fSt : S (t) Pmi, c 9S. p. 84, and c 95. p. 

VcBtr. 364 ; « Ch. Cm. 58. 159 } t £<|. 86. 
C«. Ab. Sis. (3) Pott^ c 81. p. 69. 

' o' tween 
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tween IlUngtan and Gardiner, in this very point, where a 
mortgage was made for a <£lOO, with a condition that if the 
mortgagor did in eleven years, and in his own lifetime, pay the 
«£lOO and interest, then the mortgage to be void ; the mort- 
gagor died, and yet there his heir did redeem. 

It. was said at the bar, that if a mortgage was made upon 
condition to be void upon payment of a certain sum of money 
at a day, but if the money be not paid at the day, and the 
mortgagee do pay a further sum to the mortgagor, then the 
mor^agor to be concluded of the equity of redemption ; if the 
mortgagee pay the money, and the mortgagor accept it, that 
fhen he shall be barred ; for this is quasi a new agreement ; 
but the mortgagor is not bound to accept it, (4) but may re- 
deem at any time, until h^ is concluded by the court 

And putting in negative words signifies nothing, viz. to say, 
if the money be not paid at such a time, that it shall not be 
redeemed ; for if that should be suffered, the scriveners would 
cozen all mortgagors out of their estates. 
[ 69 ] Note. In the case supra, it was thought hard by several at 
ihe bar, that the plaintiff should be permitted to redeem^ 
against the express agreement of his ancestor. (5) 

^4) Pott, c. dt5. p. t5S. Keeper North ; and the rerersal was 

l&) And it appear! (bj Reg, lib, uSRfmuA in dmno Fnc. (tee f Ventr. ubi 
dtcd Mm) that this dacne S[ Lord SMprft ; Joarn. of House of LmvIs, voi« 



[5) And it appears (bj Reg, lib, afliraiMd 
ed^ Mm) that this decree ol Lord Mprft; ^ 
ffottingham'a was rererKd by Lord 14.) upon the spedai drcitmstaDcesL 



Reg, Lib. 1680. B,foL 538. The court declared, tliat the deeds of lease and 
release executed to the defendants did not create an absolute estate in fee shnple 
to tiM defendants, but was a security ; and, being so, could not be extinguished by 
aoy covenant or agreement at tlie time of makmg the mortgage ; and» tbaK((Dte, 
there ought to be a redemption* Decree : that, on payment of whaU upon takii:^ 
the accounts, shall appear to be due to the defendants in respect of die said mort- 
gage, they, the said defendants, shall reconrey and reassure the said lands and pro- 
«iaes to tbe plaindflT; free from incumbranoet done by them or either of tbeoiL 
Tlie case was reheard, when the Lord Cbanc^or confirmed his first decree ; bo^ 
by Reg, iXb, 1685. B. /b(. 482, it appears that a bill of review was broueht, when 
toe Lofd Keeper North declared, that the said lease and release, notwithstamiing 
the redcmiae to Ypnig, did create an absoiote estate in the defendants ; and that 
the same neitlier couloTnor ought in any sort to be deemed a mortgage. His Lord- 
Alp, therefore, reversed his predecessor's decree, and dismissed the plaintiff's bill> 
if Im tilt toaght a redemption of the said premises ; bat without costs. 



(C. 80.) HODGKINS V, LUTWTCH. 

Time a bar of ^"^ ^"^^ ^^ '^ ^'^ ^'^' ^^^ ^^ mor^gee be m possession, 
equity of re- and levy a fine and five years pass, that this shall bar the equity 
demption. of redemption, ( I) and an entry of the mortgi^or will not pre- 
vent 

(X) See antff c. 18. p. %\, note d ; gagee cannot, by fine' and noii.claim» 
but it ii now well lettlea that a mort- merely, bar ^e equity of redemption: 

.for 



went it, becttU9e hia entry is not lawful; but the mortgagor 
^gkt to bring his saipd^na.i^i) 

fi>r Iho fine, in sach case, displaces no- (2) GhimdalcUuh y. Leman, t W. 

thj]M(, it is stiU the same estate ; Kennedy BI. 995 ; Clifford ▼. AihUy, 1 Ch. Ca. 

V. Iwy ; 1 Sch. and Lef. 580; SUrry v. %^ \ pmt. Appends «. 18. 
IM iriM<|0r, t Atk. 631. 



Sib Robert Jason v. Eyres & al'. (1) (C. 81.) 

Upon the marriage of the plaintiffs father with the Lady Lord Chan* 

Eyre, who had £^,000 portion, it was agreed that the Manof <^®'' 

of Hinton should be settled upon her for a jointure: but it 

being charged with a mortgage of <£4,000, to one Fisher, it l^ortgage when 

was i^eed that the <if2,000 portion should be paid to the said J^^'^J^yp 

Fisher in part of the ss^ mortgage; and the said Sir Robert ^Qote's.] ' 

the father was to have three years time for payment of the 

residue. 

The «;f 2,000 portion was paid towards the mortgage, and, for 
securing the c£2,000 residue and the Lady Eyre^ jointure, a 
lease of 500 years was made of the premises to Tench Fisher 
and Travers, in trust for Fisher, redeemable on the payment 
of the said «£2,000 and interest ; and after such lease made, 
the said Fisher was to join with the said Sir Robert Jason, in ' 
granting the reversion and inheritance of the premises to 
Carey and Holbeech, and their heirs, to the use of Sir Robert 
for life, remainder to the Lady Eyre for life, for her jointure, 
remainder to the said Carey and Holbeech, and their heirs, 
upon several trusts therein mentioned touching the payment of 
toe said money ; but in case the said Sir Robert should not 

Ely the said money at the time for payment thereof, or in de- 
ult thereof, should not within the term of three years pay the 
debt and interest which should become due, or that Sir Ro^ 
bert should die before the same be paid, and the lease surren- 
dered, that then in any of these cases the said Carey and Hol- 
beech should stand and be seised of the reversion and inhe- 
ritance of the premises to them limited, expectant on the estate 
so to be limited to Sir Robert and the Lady {)yre respectively, [ 70 j 
in trust for the Lady Eyre, her heirs and assigns, not only to 
diachm'ge the debt and interest, whereby to free her intended 

{' >inture from the lease of 500 years, but for the increase of 
er fortune, and to the end that she might enjoy the inherit- 
ance of tihe premises absolutely to her and her heirs, dis- 
charged of all equity of redemption, according to the said 
a|(reement. Accordm^ly deeds were executed. 
In June IG74 the said mi^rriage took effect; in March fol- 

(1) 5. c. s C3m« Cb. 59. 

g2 lowing • 



70 
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lowing Sir Robert died, before three years expired, not having' 
paid &e said <£2,000, and the plaintiff, being his son and heir, 
preferred his bill to redeem. 

And the Lord Chancellor was clear of opinion, that the 
plaintiff ought to redeem, and declared that though the deed 
be ever so strong to secure the jointure, yet after all, if it be 
once a security, no words in the same conveyance for exclud- 
ing the redemption, in case of a failure to do it by the time 
thereby limited, can bar a redemption ; (2) and if Sir Robert 
the father had out-lived the three years, and had not paid the 
money, he could not have forfeited the equity of redemption 
to his wife, but he should have had the redemption, tbou^ 
the three years were expired ; and if he was not concluded, nei- 
ther is the heir. 

And therefore it was decreed, that he paying off the said 
mortgage, the trustees should convey the equity of redemption 
to him, and the Lady Eyre to have her jointure for her life. 

JVb^e^ that. this case Itook out of the Decretal order. 

(«) JAtJOar T. U», S AUc 495; 278; SdUm ▼. SLade, 7 Ves. f73; 
Goodman t. GricrMi, S Ball and Beat. Howtrd t. Harris, 1 Vem. 190. 



(C. 82.) 



Lord Clia:). 
ceUor. 

Feme covert 
■lakes a will. 



Chiswell v. Blackwbll. (1) 

In this case it was declared by the Lord Chancellor, if the 
wife do make a will, and give legacies, &c. although the hus- 
band did promise her to perform it, and gave her leave to 
make it, nay, although he did after the death of his wife assent 
to it, yet he is not bound by it, and the performance of it in 
bim is only honorary, unless the husband did agree before 
marriage, that she should do it, and then he will be bound 
by his agreementi (2) but all promises after, nay if the wife 



(I) S. C. 2 Eq. C. Ab. 157. 
(f) Even m this case, the will, if it 
relates to real estate of inheritance, 
cannot be supported in a court of law ; 

George v. , Ambler, 618 ; al- 

tfaoogh if the estate is limited to uses, 
with a power rewrved to the feme be- 
fore marriage, to declare those uses, her 
disposal of estates so limited may take 
effect at common law, Doe r. Stople, 2 
'T, R. 695. But, in a conrt of equity, a 
.woman may, antecedently to her mar- 
riage, retain a power over a legal estate 
of which the is seised, so as to have 
during coverture a power to dispose of 
.it ^ and in case she. make such a dispo- 
sition, if the phsscHbed forms are com- 
Siied with, it is at once effectual ; if it 
defective in respctt of them^ the court 



can and will interpose to efficctnate it 
against the heir at law ; upon the consi- 
deration of a meritorious quality in the 
person who is to take under the appoint- 
roentywithoutitthe court will not, Tvr^t 
▼. Cadogan, S Eden, 25f ; 6 Br. P. C. 
156 (folio edit) ; and the rule is the 
same where the wife is only cestui fue 
trutt, the legal estate being outstanding; 
Wright V. ^UfieU, Ambl. 47S. With 
respect to personal estate, the moment 
^feme covert takes such to her separate 
use, she takes it with all its indoeiits; 
and the /lis dt«p0iieiidl is one of thenki 
F^Uptlace ▼. George, S Br. 10; Siurg^ 
▼. Corp, 13 Ves. 19t; Ridi ▼. CoeMl^ 
9 Ves. 376; TapptiidiH ▼. WaUh, 1 
Phillim.35f. 

make 
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make him executor, and he prove the wiU^ yet he is bound no 
farther than in honor ; (3) for the will of a wife is a void thing, 
and it is in strictness no will ; and if a bond be given to perform 
the will of a married woman, and she make a will, it hath the 
import of a writing, and nothing else. (4) 

oemble a moy q' cest opinion est contrary a les rules dd [ 

ivil ley, q* est tenus la q si le baron assent, q* le volunt est 

ime.(jy) 



19 



civil 
bone 

(3) He should seem to be boand fur- 
ther ; b J the oath which every executor 
takes before probate is granted to him, 
that he will truly perform the will, and 

Cy all the legacies of the deceased, 
ndw. 177 ; Rex t. Ramet, 1 Lord 
R^m. 36$; Anon, 1 Ventr. 335; 
Swinb. pt. 2, s. 9. 

(4) Such a bond, given before mar- 
riage, would clearly be binding, not 
•only on the husband but the heir. 
Rippon V. Dawdmg, Ambl. 565 \ and 
see CoiUT T. Lxytr, t P. Wmi. 624 ; 



Bom T. CarttTt t Cox% Ca. 430. And 
in Marrian v. Kinawum, Cro. Car, S19, 
which is reopgoized as a sound autho- 
rity by Lord Hardwicke, C. in The 
Duke of Marlborough ▼. Lord Godolpkmt 
i Yes. sen. 75, such a bond given af- 
ter marriage was held good. 

(5) And that, in the courts of this 
countnr, a little proof will be sufficient 
to make out the continuance of tlie 
husband's assent alter the wife's death, 
was resolved in Brooh v. Turmr, 2 Mod. 
172. 



71 ] 



Bevant v. Pope. 

A COPYHOLD is granted to A. in trust for B., A dies leaving a 
widow, who by the custom of the manor is intitled to her 
widow's estate ; the question was, whether or no she should 
have her widow's estate, and not be liable to the trust* And 
it was held that she should not, no more than the wife of a 
'trustee shall have dower ; for the widow's estate springs out 
of the trust-estate by the custom, as dower doth by the common 
law.(l) 



rc.830 

Trust of a 60- 
pyhold, the 
widow's estattf 
subject. 
Ante, Case 48. 
77. [and notes 
there.] 



• (1) There it, however, this mate^al 
diBeiciloe between • widow's right to 
fieebench by custom, and to dower at 
oonuDOO law ; in the latter case, her title 
comnenoes by the marriage, and can- 
not be defeated by any act of the hus- 
band ; bat in the former case, the title 



is destroyed by a sale In the husband's 
lifetime ; as it is a necessary condition 
of her claim, that the husband should 
have died seised. Betuoni, Scott, Cm tlu 
£76 ; Bromn v. lUmdU, 5 Vea. S57 ; 
Rtx. V. InhabitoHU of Lopen, S T. R. 
580. 



(C. 83, b.) 

This rule was laid down ner Cancellar^, that if a man prefer a Affidavit of 
lill for a thing of which the court hath jurisdiction, there the writing* l«** 
plaintiff need not make an affidavit that he hath not the writ- 
mgs ; but if it be to entitle the court to a jurisdiction, there he 
must ; as if a man bring a bill to be satisfied a debt upon a 
1bond, and pretend the bond is lost, he must make affidavit of 
it ; for if the bond be not lost, this court hath no jurisdiction ; 
but in this case the bill was brought for discovery of writings, 

and 
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knd (hat the Lord Chancellor said the court had a iitrbdictieil 
of, and there needed no affidavit that the plaintiff had them 
taot.(l) 

(1) Dormer r.Fortescue, 9 Aik.lS9', Jbtn.iMA7; WkHedmrekv.Gcidhig^t 
P. Wins. 641 ; pmi, c S06. p. 160. 
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(C. 84.) Charles Howahi) v. Henry, his BRotHSR, Dttke of 

Norfolk. (I) 

Lofd Chancel- The Earl of Arondel, having issue, Thomas, the Lord Mal^- 

phW T • travers, his eldest son; Henry, the defendant, his second soli; 

North °*^" ^^^ plaintiff, his third son; Edward, his fourth son, and Ber- 

Chief Joftice nard, his fifth son, being seised of the Barony of Graystock, 

rf-^fn!^' &c. in fee-simple, conveys the same to the use of himself for 

Moaugat,^ life; remainder to his lady for life; remainder to trustees for 

Trust of a term 2CX) years; remainder to the defendant and the heirs male of 

S Rea C t99. ^^ another deed, bearing date the same day, wherein he 
declares the trust of the term for 200 years, he makes a recital 
of the said term, and of his intention, that it should attend the 
inheritance, and then declares the trust in manner following; 
viz. that they should permit Henry Howard, the defendant, 
and the heirs male of his body, to receive the profits ; but in 
case Thomas, Lord Maltravers, should die without issue male 
of his body, whereby the dignity of the Earl of Arundel should 
descend upon Henry, that then they should permit Charles, 
the plaintiff, and the heirs male of his body, to receive the 
profits; and in case he should die without issue male, then to 
t 73 1 pennit Edward, and the heirs male of his body, to receive the 
profits; and for default thereof to Barnard. 

The Earl of Arundel and his lady are dead, and Thomas, 
Lord Maltravers, being dead without issue, in the life of 
Henry, the Earldom descended upon Henry. 

The surviving trustee conveyed over the term to Henry, 
Ibut before the conveyance of the term to him, Henry suffered 
a recovery of the lands in question, to the use of him and his 
heirs. 

Charles, the plaintiff, preferred his bill against th^ de- 
fendant, to have the trust and estate executed to him accord- 
ing to the aforesaid limitation; the Lord Maltravers being 

(0 Si C. Very foHy, 3 Cha. Ca. 1 to 54. 

dead 
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.ilead without issue male, and the Earldom being descended 
upon the defendant. 

Two questions were made : 

1. Whether this limitation of the trust of the term to 
Charles, after it was limited to Henry, and the heirs male of 
bis body, upon the contingency aforesaid, was not void in its 
creation? 

£. Admitting it to be good in its creation, whether it was 
not barred by the recovery suffered by Henry, the now Duke? 

To the first point it was argued, by Maynard, the Attorney 
General, Williams & ar, that this was a good limitation of a 
trust of a term in its creation. 

For although it be true, that a trust of a term cannat be 
limited in tail with remainders over, y^t here, it depending 
upon a contingency, which must be determined in the life of a 
man, it is all one as though it had been limited for life with 
remainders over, which hath always been admitted to be good 
ever since the resolution of Matthew Manning^s case, 8 Co. 
95; and if by any rules of law or equity it can be made good, 
it ought to be so here; for this trust was limited to Henry 
whilst his brother was living; but if his brother should die 
without issue, whereby the honour and great possessions be- 
longing to it should come to Henry, then the father designed 
it to be a provision for the plaintiff, considering that the de- 
fendant would then be amply provided for, aud stand in no 
need of it; so that it was plainly the intent of the father, who 
made the settlement, and had power of the estate. 

And admitting that this term, if it be considered abstract- 
edly, could not be so limited, yet this is attendant upon the 
inheritance, so long as the limitation of the term and the [ 74 ] 
estate are the same; and afterwards it comes to be a term in 
gross, and so may be good to the plaintiff, although the re- 
mainders over are void. 

It is agreed by all, that a term limited to attend an inherit* 
ance may have as many limitations and remainders as the in- 
heritance; (2) but then it must take its fate with the inherit- 
ance, and that which bars the inheritance will bar the trust of 
the term; quod fuU concessum per omnes, if it were a term 
merely attendant. 

If a trust of a term be limited to A, and the heirs male of Pott, Case 1S7. 
hb body, with remainder over, the executor or administrator 
of A. shall have the whole term;(3) and so it is, if it be limited 
to A. so long as B. shall have heirs of his body ; quodfuii cour 
ceuum* 

And this can be no perpetuity, because the restraint of 
alienation is only during the life of one person ; and it hath 

(t) Aid€, c. 77, p. 66, and notet; (3) ilnie, c 70, p. 6S, aod notei. 
ruikh r. ViiUen, S Aik. 72. 

always 
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always beeb heU, that if forty fires be in being, a tenn may 
be limited to all of them successively, because they are like so 
many candles which are all lighted together, and must expire; 
and therefore it can have no tendency to a perpetuity; quod 
fitk amc€9tum per curiam* (4) 

Why then the case here is, that here is a successive limita- 
tion upon a contingency, which must determine in the life of a 
' person; and though it be limited to Henry, and his heirs male 
of his body, heirs male is void until the contingency be deter- 
mined, because non est lutres vweniis^ and the contingency was 
to determine in the life of Henry; and diey cited the case of 
Co^/oii and Heath, 1 Roll. 6l2. 

And tfiey said the reason of the case of Child and Bc^luiS) 
was ^uite different from this, for the reason why they adjudged 
the Imiitation over in that case to be void, was because of die 
repugnancy; for there the whole term was devised to the first 
person and his assigns, and then to limit a remainder over was 
repugnant, like the case of Stukely and Butler, in Hob. Rep* 
[p. 168.] where an estate given to a man and his assigns, pro- 
vided he should not alien, was held void ; and they relied much 
upon the case of Pell and Br(non,(6) where it is held a fee 
may be limited upon a fee, determinable upon a contingency 
to happen in a short time. 

• .As to the second point, it was argued for the plaintiff, that 
this limitation of the trust over was not barred by the recovery. 

It was admitted, that if it had been a term merely at- 
tendant upon the inheritance, that which had barred or altered 
[ 75 ] die inheritance would have barred or altered that; but this was 
a term in gross, when the trust of it and the inheritance came 
to be divided in their limitations, and this trust was precedent 
to the estate-tail; and although a recovery will bar any limitar 
tions subsequent to the estate-tail, or any charges upon the 
subsequent remainders,(7) yet what is precedent to the estate- 
tail, or chargeable upon it, (as a rent-charge, 8lc.) it is not in 
the power of tenant m tail to bar or destroy .(8) 

It was argued for the defendant by Pollexfen, Keck, Win- 
nington, &c. who went upon the points. 

1. As to the first point, they held that the limitation of the 
trust to Charles was void in its creation; for after it was 
limited to Henry, and the heirs male of his body, it could not 
be limited over, notwithstanding that it was but until Thomas, 
his elder brother, should die without issue male of his body, 
whereby the Earldom should descend upon Henry. 

And they laid it down for a rule, that when the trust of a 
term for years is once limited to a man, and heirs of his body, 

(4) Doc ▼. Ljfde, 1 T. R. 597. (6) Cro. Jac, 590. 

(5) t Roll'f Rep. irj; W. Jones, (7) Hunt ▼. CaUUr, Poph. 5. 

lb ', Cro. Jac. 459. (8) Fi€dgari v. Uki, Cro. EOi. 718. 

let 
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let it be determinable upon what contingent it wiH» it cannot 
be limited over; (9) for if that should be once suffered, there 
will be no bounds to it, for as it may be limited upon a contin- 
gency to happen in one life, so likewise it might in two, and so 
to twenty; and so likewise if it was upon a contingency td fall 
out in a certain number of years, it might be ten, twenty, or 
one hundred years, which must needs tend to a perpetuity. 

And they observed that once an opinion did prevail, that 
the limitation of a trust of a term might be in tail with re* 
mainders over, as appears in Moor, 807» 808; but the con- 
trary was since held, as in Moor, &09, 567. 

And though the contingency is to fall out in a short time, 
that is not material; for if the term were ever so short, such a 
limitation would be void, and yet there it can have no long 
continuance; as in the case of Child and Baily the term was ' 

but seventy-six years; and the case of Lotoe and Windham was 
but a term of ninety-nine years, determinable upon lives. Cro. 
Car. 250; 1 Roll. 6l2; Cro. Jac. 198; Mallot v. Saekmlle. 

And they said the case of Pell and Browne was nothing to 

is case, for that was a limitation of a fee ; and a great reason 
of that case was upon the construction of the statute of Wills, [ 76 } 
which gave men power to devise lands of inheritance, whidi 
diey could not at common law. 

The judges have always looked upon the resolution in Jlfo/- 
thew Manning^B case to be to the utmost extent, and have 
often said they would never go beyond that; and a great rea- 
s<m of that resolution was taken from Boothby^s case, Dy. 24. 

They cited the case of Feme v. Reeves, 13 Car. £. B. R. a 
devise of a term to A. for life, then to his wife for life, then 
to their children with remainders over; the remainders oyer 
were held to be void. And the case of Lowe and Wtfndham 
was adjudged in the King's Bench, 22 Car. 2. A devise of a 
term to his wife, then to Nic. his son, and if he die without 
issue, remainders over; the remainder over was held to be 
void. 

And they said that die case of Child and Baily was a 
stronger case than this ; and for the case of Pell and Brown, 
that was adjudged by the same judges as Child and Baily, and 
if we look to the times, it was betwixt the judgment given in 
CUld and Baily's case, and the affirmance of it in the Exche- 
quer; and therefore certainly those judges did not take the 
reason of those cases to have any relation to one another. 

And they said, another reason why it was bad, was because 
here was a possibility limited upon a possibility, which the law 
will not endure; for here must be a dying by Thomas without 
issue, and the honour must descend upon Henry, and this i Co. 156. 
dymg without issue must be in the life of Henry. (But to that « ^o. 75. 

(9) Lym ▼. MHcheU, 1 Mad. 475 ; pofl. Append, c. IS. 

it 
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ic WM a^wered, that that is not a possibility opon a passiU- 
lity» because all the coatingencies are to determine at one tine, 
though it is a complicated possibility.) So that taking it to he 
a trust of a term m gross, it is void in its creation. 

Then to the second point, taking it to be a trust of a term at- 
tendant upon the inheritance, it is barred by the recovery; for 
that which bars the inheritance will likewise bar the trust of 
^tito term attendant, which was admitted, taking it to be a trust 
INirdly attendant. 

And they cited the case of Hud$on and Benscm,(10) 25 Car. 
2. B. R. a limitation of an estate to a man, and the heirs of his 
body, and if he died without issue, then a rent-charge to 
Moseley, and this rent-charge was barred by the recovery. 

Tenant in tail, with power to make leases to commence after 

r 77 1 his death, without issue, makes a lease, and suffers a recovery; 

this recovery shall bar the lease, because a recovery doth in a 

manner protract(ll) the estate tail, so that the remainder, nor 

any thing out of it, cannot take effect.(l2) 

And in Chancery it hath been held, Uiat if a trust be limited 
in tail, with remainders over, if the cestm que trust suffer a ft- 
covery, this will bar all the trusts in remainder, though there he 
BO tenant to the precipe in law, 8u:.(13) 

A recovery bars all remainders and the dependencies •f 
them; so that it bath been held, that if a term for years be 
granted to commence after the death of J. S. without issaet 
and afterwards an estate is granted to J. S. and the heirs of his 
body, that J. S. may bar this lease by a recovery, notwith- 
standing it was granted before the estate-tail was created ; and 
so it was held in the case of Southam v. Clarke, although in 
the case of Gooden and Clarke(\^) it was held otherwise, ami 
so that case is doubted. 

So that they concluded, that if it be a term attendant, it is 
certainly barred by the recovery; if it be a term in gross, it is 
void in its limitation; and to make it partly attendant so lo^g 
as it went with the estate, and then to leap off and subsist by 
itself, would be a very strange construction, and the way to 
bring in perpetuities, which the law abhors, and would be con- 
trary to die reason which alloweth the intailing of a trust of a 



(10) S Keble, 987. 99f ; 9 I>v. 98 ; 
1 Mod. 108. 

(11) Qu. retract ? tlie ordinary phrase 
'* overreaches,** though eqcaHy qnaint, 
irottld be more intelligible. 

(IS) By the conimon law, the rule 
was as laid down io the argument in the 
text, as to leases being barred bv the re- 
eovery of the tenant of the freehold, 
P4nriig9 y. Strange, Plowd. 83 ; Co. 
litt. 46 ; but the Stat of Gloucester, 6 
£dw. 1. c. 11, and the Mat. 91 U. 8. c. 
15, express^ provide thkt tenant ior 



years may falsify a feiflied ncmtfj* 
And, now, tenant in tail, who makes a 
lease for ^ears, by a subsequent recovery 
only lets in the* incurobnimce upon ttie 
newly acquired fee. Beek v. Weith, 1 
WUs. 977 ; aud see Vaughan, 197 ; aid 
post. Append, c. 16. 

(IS) Plorlh V. Ck ampt in o m m , 9 Clla. 
Ca. 63. 78 ; and see the castt coUeddi, 
and the subject fully discoued, 1 CoU. 
Jurid. 914. 

(14) Rep. imp. Holt, 694. 

ternii 



HI <MHIA CANCEIXA&X& 



77 



lertn» so long as it krttends the mhcuiUttice^ wbidi is because 
then it stands and falls with the inheritance^ and so tkete is no 
danger of any perpetuity. Curia advisare vult. 

Afterwards, in Hillary term following, the Lord Cbaacellor, Post, Case 87. 
Ae two Chief Justices, and the Chief Baron, gave their opi^ 
nions seriatim; and the Judges tvere all three of opinion, diat 
the limitation to Charles was void; and they went upon Child 
and BaHy's case, and held that the limitation over of the trust 
of a term, after it was limited to a man, and the heirs of his 
body, though it was upon a contingency, was void; and that 
tbey woukl not carry it farther than the judges had done in 
Mekihew filaiminf^s case. 

But Chief Justice Pemberton said, that such a provision 
might have been made well enough another wa^, and that had 
been by creating two terms; viz. to have limited a term for 
aixty years to this Duke, and the heirs of his body ; proviso [ 78 1 
tlmt if the Lord Maltravers should die without issue, whereby 
the dignity should descend upon him, then that terkn to cease, 
and a new term to arise, to be in trust for Charles, and the 
beirs of his body, &c. and this would have been well enough. 
\ide.po8i, Case 87* 



SwiNNocK V. Crisp. (1) 



(C. 85.) 



The defendant married the plaintiffs, mother, who was exe- Munteiumoe of 
cntrix to her former husband (the father of the plaintiffs), who children lega- 
devised the sum pf two hundred and fifiy pounds amongst ^^' ^^^ ^^ 
the plaintiffs (three of his children), who being bred up by the Pott, Caw f56. 
defendant now sued for those legacies. 

The defendant alleged that he had maintained them for 
several years, and given them good education, which cost him 
much more than the interest ; and that he had bound one of 
them apprentice, and given seventy pounds with him ; and for 
thia he prayed, that what it stood him in more than the in- 
terest, might be allowed him out of the principal. 

But the court would not allow any thing out of the prin- 
cipal (2) towards their maintenance, but only the interest, b^y 
reason that the defendant had married the mother, who was 
bound to maintain her own children, (d) but for the seventy 

pounds 



(l) 5. C. iemhle, anonjmoasly report- 
ed, 9 Ventr. 363. 

(«) Bnt see Harvey ▼. Harvey, S P. 
Won. tt} Ex parte Green, 1 Jac. and 
Walk. 9d3 ; Waiker ▼. WtthgraU, 6 Yes. 
474 ; Barlow ▼. Grant, 1 Vem. t55. 

(5) The mother, whilst she continued 
a widow, might he bound so to main- 
tata her own children; but, by the se- 



cond marriage, the husband became a 
purchaser of his wife's property, and he 
could be under no obligation to proride 
for the children by the former marriage. 
Tubb ▼. Harrison, 4 T. R. 118 ; Cooper 
▼. Martin, 4 East, 82 ; Lanoy ▼. Duke 
tf Athol, t Atk. 446 ; BiUingtUy ▼. 
Vriekett, 1 Br. t68. And when the fa- 
ther of her children is living, the wife 

U 
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;pound8 which was paid to put one of them apprentice, that 
uras allowed out of the principal. (4) 

18 not bound to apply any separate (4) Sie, Franklin v. Green, t Vern. 

estate she may posses for their mam- 137; Warr ▼• Warr, Free, in Cha. 914; 

tenance. Haly v. BanitUr, 4 Mad. but Lu v. Brown, 4 Ves. 568» b contr^ 
980. 



(C. 86.) Hunt and Pit v. Pit. (1) 

Baron n*ad A FEME, possessed of a term for years^ conveyeth it to trus- 
power del term tees in trust for her self, and then taketh husband. And the 
l^ f^ ^ question was, whether or no the husband had power to dis- 

pose of this trust of the term ? 

]Po8t,^Case 157, And it was said per Cancellar\ that it had been always held, 

174. thiit the husband had no power of a trust for the wife of a 

Ante, Case S9, term for years ; but in the case of Sir Edward Turner, this 

araLlSr*^io7 P^***^ came before the Lords, and the Lords ruled it otherwise 

^ *^ (contrary to his opinion); and since the Lords had so done, 

[ 79 ] they had altered the law in that particular ; and therefore he 

declared his opinion to be, that the husband had power over 

this trust of the term ; (2) and though it appeared in this case, 

that the husband had notice before the marriage, that the wife 

had settled the said term in trustees, yet that would not hurt 

him, because if the law be, that he should have power of it, 

his knowing it would in no sort prejudice him. 

Pott, Case 88. But if a man before maniage be made a party to disposing 

of a term for years, in trust for his wife for her jointure, or for 

separate maintenance, or do make an agreement not to dispose 

of it, there it shall not be in his power to dispose of it. 

(1) 5. C. 1 Vern. 18 ; 9 Ch. Ca. 7S ; principal case, an equitable one : see 

1 Eo. Ca. Ab. 58. Saliabury ▼. Newton, 1 Eden, STt ; 

(9) But whether the wife is entiUed Wright ▼. MorUy, 11 Ves. 91 ; Ltfce y. 

' to a proTisbn thereout against an as- Bernard, S Ves. 519 ; in addition to 

. sig;nee for valuable consideration ; pro- the cases cited, aatte, in notes to c 99, 

▼ided the mterest be, as it was in the p. 99. 

Tteg, Uh* 1681. A. foL 364^ The decree, in substance, fnUy confirms the accn- 
lacy of the report above. 
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Charles Howard v. Henry, his Brother, Duke of /C. 87.) 

Norfolk. (1) 

The Lord Cbancenor gave his opinion contrary to the opinions Ante, Gate 84. 
of the three Judges, that the limitation to Charles was good ; 
for although there was a limitation to Henry and the heirs of 
his body, yet that was upon a contingency which was to de- 
termine in a short time, to wit, in the life of Henry ; and as 
for the resolution of Child and Baily*8 case, there were several 
circumstances in that case which were not in this ; for there s Cro. 461. 
one reason given in Roll's Abridgment was, because the devis^ 
to the first man was to him and bis assigns, which in a manner 
gives a liberty to dispose of the term, and then the devise was 
of all his title and interest in the said lands, which seems re- 
pugnant to a limitation over ; and it appears by the record of 
Aat case, that the term had been several times assigned, and 
there were several purchasers before the cause came in ques- . 
tion, which was fiffy or sixty years after the said settlement ; 
but admitting that the case had been the same, yet there have 
been different opinions since in Westminster-hall ; and he cited 
a case between Wood and Saunder$,(2,) adjudged by the Lord 
Keeper Bridgman, assisted by Raynsford and Twisden, where [ 81 ] 
a trust of a term was limited to the father for life, then to the 
mother for life, then to the son John, and the heirs of his 
body ; provided that if John should die without issue in the 
life of his father or mother, then the trust should be for Edward 
the second son ; and it fell out that John died without issue 
in the life of his father ; whereupon, after the death of the 
fcther and mother, Edward preferred his bill for this term; 
and it was decreed to him, by reason that, although there was 
a limitation to John and the heirs of his body, yet it being 
upon a contingency which was to. determine in the space of 
two lives, it was held well enough, which was a stronger case 
than this ; for here it is to determine in the space of one life ; 
and he said he could not tell how to difference this case from 
what mpr Lord Chief Justice Pemberton admitted, which was, 
that this provision mi^ht have been well enough made» by . 
limiting one term to spnng upon the determination of another ; 

(1) There ii a foU note of Lord Not. Lofdship's own MSS. in t Swmft 454. 
tin^iain's arguments in 3 Cha. Ca. 96, (<) 1 Cha. Ca. 131 } Pollexf. 35. 
4T. And a corrected one. fimn hit 

for 



81 im nuQc s» bill. 1681. 

far there is die same reason to limit one trust of a term to 
spring upon t|ie determination of another* 

And he said Aat in every case^ where upon a contingency a 
fee might be limited upon a fee^ upon the same contingency 
the trust of a term mignt be limited after another trust of the 
same term ; and that is the reason of Pell and Brown*8 case, 
viz. that although there was a fee limited before, yet it was 
upon a contiDgency« which was to determine in the life of a 
man, and therefore held good. 

And he said it would be very inconvenient, if over strict 
constructions should be made to destroy the limitatV>ns of 
trusts of terms ; for suppose a man hath a term for years, and 
makes a marriage settlement, and assigns the term in trust for 
him, bis executors and administrators, until the marriage ; and 
lifter the marriage, then upon such other trusts as are agreed 
upon ; no man ever said that this limitation was void, because 
it was first limited to a man, his executors and administrators^ 
there being a contingency to determine it in a short time. 

And as to the objection that was made, where shall ^t stpp ? 
for if it may be good after a limitation to a man ^d his heirs, 
determinable upon a contingency to happen in the spi|ce of 
OUQ life ; so likewise for two lives, and so to twenty lives. 
To that he answered, that Westminster-hall wiU quickly stop 
it, wheq they find it tends towards a perpetuity, or when they 
£ 82 ] find ftny inconvenience in it ; but when the contingency is to 
determine in one or two lives, there is none ; and so be was 
of opinion upon the whole matter, that the plaiqtiff ought to 
have the term decreed to him, and an account of the profits 
since the death of the Lord Maltravers. 

But, by reason tbe Judges were of a contrary opinion, he 
suspended the entering up of the decree till he should further 
consider of it, and it may be he might at last think fit to ad- 
journ it into parliament. {S) 

Note, that one thing, that moved him to give this opinion 
in this case, was, because at the time of the making of this 
settlement the Lord Maltravers was a very weak man, and sp 
it was no remote expectation that he should die without issue. 

(3) But see, S Ch. Ca. 59, that no into parliament, propter diffieuttatem ; 
•iicb tiling is allowed as an adjourn- and that it ofu tody be liroaght beOM 
awQl oC a caoae qqI gf 4 coart qf equity parliament by m^y of appeal. 



(C. 88.) Bullock t?,K?iiOHT.(l) 

Treat of a term WiLLiAM BuLLOCK possessed of a term for 1000 years (upon 
Kmited. ^^ marriage of Henry his son with Bridget the daughter of 

(1) S. C, 1 Ch. Ca. «65. 

Sir 
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Sir John Knight), grants this term to Sir John Knight, in 
trust for William until the marrii^e, and then for Henry 
during his life, and no longer, and after his death for Bridget 
during her life, and no longer ; and after their decease, then 
to the issue of their two bodies, to descend in nature of n 
fpecial intail, so long as they continue m reriim iMrfitra ; and 
for deffiult of such issue, then in trust for die executors of 
Heiirj, during the remainder of the said term. 

The marriage took effect, and they had issue; Henry 
assigned all hn estate and interest, 8cc. to the defendant, 
hf^ntiff} and dien died, and Bridget and the issue died ; and 
the plaintiff [defendant] took out letters of administration to 
Bridget and to the issue ; and the question was, which of 
ttem bad the best right to the remainder of this term ? 

On tfie plaintiff's [defendant's] part it was urged, that if the 
issue took any estate in this trust, that.then he had a good title 
as being administrator to the issue ; for if he took any thing 
he took all, and the remainder over to the executors of Henry 
was void. And if the issue could take nothing, but the limi* 
fation to them vras void, then the trust of the whole residue of 
the term was vested in Bridget by survivorship, and then the 

gaintiff [defendant] had a title as being administrator to 
ridget. 

For the defendant [plaintiff] it was urged, that the issue [ 83 ] 
could take nothing, but the limitation was void ; for issue shall 
not take by way of purchaae in this case^ hut shall be taken 
as word« of limitation ; and that way the issue cannot take, 
for that would be to make an intail of a term ; therefore if a 
trust of a term for years be limited to A. and his issue, the 
whole term vests in A. (2) then admitting that the issue took 
nothing, then the trust of the whole term was vested in Bridget 
by survivorship, and then although the husband could not dis- 
pose of so much of the term as was limited to her for her life Ante, Case 86. 
upon the marriage settlement, yet this residue, which vested 
in her by survivorship, the husband might well dispose of. 

The Lord Chancellor said this was a new case, and he would 
consider of it. (3) 

(nyi^im T. AfUdlAN, 1 Biad. 475; (S) It Bp|>eBn»by the reportin Ch. 

TtikUl ▼• Piitt Und, 488 ; bat though a Ca. tf 6t tuprit, but bis Lordfe)up, cveiv- 

tenn en grot cannot be entailed, a term tujlv, decided for the defendant : and 

attcniant mayg in effect: lee last caie. see Reg, lAh, as dted infrii. 

Keg. Lib. 1681. A../W. Stl. 1^74. The court declared that the term vested, m 
tbe issue, and, ii|paii this grouiid, tbe defendant's plea was avowed, but without 
costs i and tiie pbuntiff *s biU dismissed. 
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(C. 89.) HoRBELL V. Waldbok. (1) 

LegpKies. The plaintiff was sued in tbe ecclesiastical court for legacies, 
(to infants,) and preferred his bill here to be indemnified in 
the payment of them ; (2) and the defendant demurred, be- 
cause the conusance of legacies belongs to the ecclesiastical 
court, and they will take care to indenmify the party in pay- 
ment of them. 

But the demurrer was over-ruled, because this court hath 
the proper conusance of legacies, (3) and in some cases this 
court wdl take care for indenmifying the executor or adminis- 
trator, where the ecclesiastical court cannot, and will make a 
legatee refund, if debts appear afterwards, if the legacy be 
decreed by this court ; (4) and this court will give interest for 
a legacy, which that court doth not, (5) and the plaintiff hath 
an election to sue here or there ; and this court holds plea of 
legacies by the rules of the civU law, and therefore a legacy 
given upon condition, that if the party marry, then to be void; 
this is a void condition, (6) because by the civil law all con- 
ditions against marriage are unlawful. 

(1) 8. C. 1 Vern. t6. 1 Eq. Ca. (5) Nidioloi v. NichoUa, Free, h 

Ab.f35. Cha.547. 

(t) See, ftAt S6 Geo. 5. c dt.port, (6) Bat not if the legacy be gtven 

&ldt. p. 116. orer; ante, c. 9, 10: c. 17. p. SI, 

(3) Anon, I Atk. 491. Wind v. and tec;, in Umfd ▼. BrmUm, 3 Meriv. 
Jehfl, 1 P. Wms. 575. the groand of 117. the reasons assigned for tbe (fif- 
jantdiction is that tlie executor is a ferent dedsioos in the two serend 
JniHee for tlie Imtee. cases. 

(4) Anon. 1 R Wms. 495. Edmardi 
V. Freeman, t P. Wms. 447. 

Beg, Lib. 1681. A.foL S3f. Hie demurrer, overruled, without costs. 



[ 84 ] Rogers V. Sbale.(I) 

(C. 90.)^ .... 

Discovery of The plamtiff derives his title under one Jo. Pope, by a will 
writhin. jq l659, and exhibited his bill to discover writings in the de- 

^nir,CaieS5, fendant's hands. 

^ The defendant pleaded, that he purchased the lands in ques- 
tion of the said Jo. Pope in 1675, for £lOO. without notice 
of the plaintiff's title, and demands judgment. 

The plea was overruled upon this difference : where the 
plaintiff^ hath a title in law, there though the defendant doth 
purchase without notice, yet he shall discover writings ; but 
otherwise it is if the plaintiff hath only a title in equity ; for 

(1) S.C. 3 £q. Ca. Ab. 70. 

there 
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« 

there if the defendant purchased without notice^ he shall never 
discover, nor make good the plaintiff's title. (2) 

(9) See anU, c. 35, p. f 4, note 3, for decisions on this point; and what seems 
■ leferenoe to the principal conflicting the probable bahmce of anthoritles. 

R^. lib, 1681. B./oi. fit. Plea ovemiled, but without costs. 

t 

Thicknesse v. Vernon. (I) (C. 91.) 

Where there are joint tenants or joint executors, this court Lord Chancel- 
will not take away the benefit of survivorship that* the law s^JJ^^o^yp 
gives ; but if there be any words (£) to differ it, or in case of AntB^Caseis. 
a will (3) any intent of the testator appear to the contrary. Post, Case its. 
then this court will not permit the benefit of survivorship. 
And a case was cited by the Lord Chancellor, which was de- 
creed before the commissioners, who called Chief Justice 
Rolle to their assistance, where lands were purchased in trust 
for two persons equally (and did not say equally to be divided) ; 
and decreed at first that the trust should survive, but after- 
wards, upon a bill of review, by the consent of Rolle, that de- 
cree was reversed. 

And a difference was offered in relation to survivorship, 
where a dexise was jointly to executors, and where it is 
to residuary le^tees, that in one case there should be sur- 
vivorship, and m the other not ; but the better opinion was, 
that there was no difference, but it was all one. (4) 

(X) S. C. 1 Vem.dt. (S) BmmuII v. Lmt, 4 Yes. 5b4; 

it) Or circnrostaocet, see Rigden ▼. Hawet ▼. Haves, 1 Wils. 165. 
TdUer, ft Ves. sen. t58 ; Avelmg ▼. (4) Cmy ▼. WtHk, S P. Wms. 552, 

Knipe, 19 Vet. 444. and cases there cited; to whidi add, 

Jackun v. Jackaon, 9 Vet. 596. 

Rtg* lik 1681. B. /•/. S06. The court declared, it was the plain intention of 
the testator that, h^ ttUite should be divided equally between his eiecntors, and 
that there should be no advantage of survivorship between them ; and, therefore, 
decreed, Hiat the surviving executor should come to an account for the whole estate 
of dieteatstor; and that Siesame should be equally divided between tiie plaintiff 
(the repfeieDtattve of the deceased executor) and the defendant 

^•^ (C, 92.) 

(I) A CASE was cited per Caficellar^, where an estate was made J^^^Pf '•* 
by way of mortgage, with a proviso that the mortgagor, or the °^™* 
heirs male of his body, might redeem ; the mortgagor died 
without heirs male of his body ; and it was decreed, that the 
heir general should redeem upon the payment of the princi- [ 85 ] 
pal money and interest ; for where a mortgage is once re- 
deemable it is always redeemablci without a new agreement 
to the contrary. 

(1) This seems to be th« case referred anU, c. 79. p. 68, whidi see ; and, also, 
to, (by the title of HoHMioiid v. H&trii) Howard ▼. Harrit, poH, c. 95. p. 86. 

H It 
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(C. 93.) 



Powjer. 
1 Co. Mild, 
may'tcaae. 



It was said per (3aticettar% where a corenaat was made to 
stand seised to uses^ and a power raised thereby to make 
leases, (which is void at law) (I) that leases being made by 
virtue of such a power, it was decreed in this court (2) by the 
Lord Elsmere, that the lessees should enjoy their leases. 

Otmttd, t Vem. 7. Lord ChanoeUor Jcf- 
feries (who, tiioo^ detestable in many 
parts of his public character, has beeo 
pronounced, - by the highest Wnz aa- 
tbority, " a rery able lawyer,*) ded!^, 
when sittiug in ^u^» oonfonbablvfo 
the legal doctriue. The reporter, it is 
true, adds a (huBrt iamen, to his noti| ; 
but the result of inqufay wUl, probably, 
be, that it is desirable the establisbdd 
rule of law should be supported in 
equity also ; and that, in fact, it b so, 
notwithstandine Hbk cHrfiun hi the tent 
See Supl. on Amt. 118. (Sd edit) 



(1) Cron T. FmuUfnAitdi^ Cro. Jac. 
180. the obrious reason is, that llie 
Dower, being general, would extend td 
lessees who are strangers to the con- 
sideration of blood ; wlncfa cooperation 
is necessary to support a coTcnant to 
stand seised to uses. Sach a power, 
therefore, being Toid in its creation, 
cannot be made good, by being subse- 
quently exercised in faror of a party 
within the consideration, unless he be 
expressly named in the deed. GoodtitU 
T. Petto,^ Str. 9S5. f Barnard. K. B. R. 
10. 90. 14i. 

(8) But hi the later case of ITanplefc V. 



(C. 94.) 



D£ TERM. S. HILL. 1682. 

IN CURIA CANCELLARIJE. 



North Lord 
Keeper. 



Upon the act of distribution for intestates estates, tS^se 
points have been resolved, as it was affirmed to me by Mr. 
Keck and Mr. Moseley, 8cc. 

1 . That the customary part, belonging to the administrator 
of a citizen of London dying intestate, is not withm the Act»'(l) 
because the custom of London being saved by the Act, tire 
customary part shall go wholly to the administrator as it di^ 
before; and so it hath been resolved at conunon law, tad in 
chancery. (2) 

2. That where a man makes an executor, to whom he de- 
viseth all the rest and residue, &c. and this executor dieth be- 
fore the testator, he, that takes administratidn cum testainentD 
tn^nexOf shall be liable to make distribution of this surjdos 
within the Act of Parliament. (3) 



(f) The Stat of distributions, tt and 
fa Car. 2.0. 10. 

^ (3) But, three years after this de- 
cision, the law, in this respect, was 
ahered by the stat 1 Jac t. c. 17» s. 8. 
by which it is provided, that such part 
of an intestate citizen's estate as de- 
volves upon his administrator shall be 
subject to the statute of diftributions. 



This dead man't piirt, as it n termed, is 
one thhrd of the proper^. If he leates 
both a wife and chiidien ; one hai^;if 
he leaves only a wife, or only childroi* 
1 Salk. 426 ; if he leaves neMier irHie 
nor child the whole b dlMtlbntable ly 
the Stat. Pereival v. Crime, f Shoir. 
175. 
(3) lSdk.308. 

3. That 
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3* Thlit if a child dietb, and the mothiBr administers, she 
shall not be compellable to make distribution to any oif the 
brothers and sisters of the intestate. (4) 

(4!) Hot see the itat of Jac 3» before died* 



•» 
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JN CURIA CANCELLARUE. 



Howard v. Harris. (1) (C. 95.) 

Sir Robert Howard, by a settlement in the family, being Bforcgaga whea 
tenant for life, with remainder to Henry his first son, sold thi ««^««m**^ 
landa in question to the defendant;, afterwards he dying, his 
son Henry defeated the said purchase by virtue pf the said 
settlement, and in the year 1670 mortgageth the same to the 
defendant for five hundred pounds, and then settles the same 
upon his wife, the plaintiff, for an addition to her jointure 
voluntarily ; afterwards the said Henry Howard takes up five 
hundred pounds more of the defendant, and in the deed the 
proviso is, that if he or the heirs male of his body should 
pay, &c. then to be void ; and a covenant that no person 
siK>uld redeem but he and the heirs male of his body, and 
covenanted likewise that the money should be paid prout. 

Henry Howard dies without issue male, and the plaintiff 
being bis widow, and intitling herself by virtue of the said 
deed of settlement, preferred her bill to redeem ; and a re- 
denqption being decreed by the Lord Chancellor Finch, the 
cuae was now reheard. 

Oo tbe defendant's part it was insisted, diat here being ex- 
dttsave words, no person excluded by them should redeem ; 
for tlie mortgagor being master of his own estate might ^rt [ 87 ] 
with it upon what terms he pleased ; and here it did plainly 
appear that his intent was, that no person but himself and the 
heirs male of his body should redeem. 

But the Lord Keeper confirmed the decree; for it being a 
lecoffity for money once, and there being a covenant to pay 
die money, by which covenant the mortgagor and his execu- 
tors were perpetually obliged, and besides there being no con- 
sideradon paid for this exclusive covenant, he decreed a re- 
demption according'to the former decree ; but seemed to be of 
opinion, that if there had been any particular agreement, and 

(1) 5. C. S Ch«. Cr. 147; 1 Veni. 53. t90 ; 1 Eq. Ou All. Slf. 

H 2 a con- 
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a consid^hition paid, those ezdosiYe worda migbt have been 
effectual ; but others were of opinion to the contrary ; for 
Ante, Caw 79. once a mortgage and always redeemable, and no negative words 
Post,CaMdSd. shall exclude the mortgagor^2) And it was compared to a dis- 
tress for rent, that although there be a covenant in the deed, 
that if the rent be behind, the party may distrain and hold the 
distress irreplevisable, that notwithstanding the party may 
replevy. 

But a case was cited by Mr. Solicitor in the House of 
Lords, that. where a man made a purchase, and an agreement 
was made between the vendor and vendee, that in case the 
purchase money were repaid within seven years, that he would 
reconvey, there if the money be not repaid in the seven years, 
the party is not bound afterwards to reconvey, there being no 
interest to be paid, nor any covenant to pay the money. (3) 



Ante, Caic 9f . 

Fott,Cme 

t8U,b. 



(2) ifmc^csi.p.ro. 

(3) In 



the case pat, the agreement is 
rather one for reporchase, than for 
iimiled redemption ; see pasl, c. 183. p. 
145 ; and the absence of a covenant ior 
payment of the money (tliough such 
covenant b not absolntrlv essential to 
ooBstUute a mortgage), u material, as 



explaining the nature of the tf an sac t io n , 
and the intention of Ihe parties. Md- 
lor ▼. leet, t Atk. 496 ; FUwr v. U- 
mmgUm, 1 P. Wms.t79; OmAmuv. 
Grierum, f Bali and Beat. 278 ;paK, c. 
346. p. 277. See, also, poit, c 19d. p. 
150. 



(C. 96.) 



Thexton v. Betts. 



Advowson 
mortgaged. 



The plaintiff's testator being incumbent of a parsonage, and 
having a grant of the next avoidance, mortgaged the neit 
avoidance for twenty-five pounds ; he being dead, the pkintiff 
is his executor, and brought his bill to redeem ; and the de- 
fendant demurred. 

Per curiam^ he shall not redeem, for now the advowaon (I) 
is become in that plight, that it cannot be transferred in law, 
the party shall never be decreed here to transfer it ; and the 
. plaintiff's bill was to be dismist ; but if the defendant takes 
the benefit of presenting, (2) he shall not also sue for his 
money. 



(1) The presentation to the actual 
▼ocaucy is, of course, meant '; not the 
perpetual adrowson. 

(2) The niortgasee of an advowson 
has a right, at common law, to present ; 
Cnfi ▼. Powell, Comyns, 609 ; but as 
the presentation is, or is understood to 
be, gratuitous, and the mortgagee can- 
not account with the mortgagor for any 
benefit derived from it; a court of 
equity will order sudi mortgagee to 
present the nominee of the mortgagor. 
Jonf ▼. Car, Free in Cha. 71. And 



this even though the mortgage be, as ia 
the present case, of a naked advawsoo; 
Maekifwe ▼. Robinson, S Atk. 660 \ 
Gubbint ▼. Creed, t Sch. and Let 21S ; 
pctt, c 342. p. 274 ; but if the mort- 

Eee present wrongfully, a bill to com- 
the incumbent to resign must be 
aght within sis months after the 
death of the previous incumbent, or a 
plea of plenarty will hold. Muttir v. 
Chauvel, 1 Meiiv. 495 ; Omrdmer v. 
Cr/^C*#, 2P.Wmf.405. 



It 
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It was proposed, that though the defendant could not by [ 88 ] 
law assign the next avoidance now it is fallen^ and so could 
not be decreed to do an act against law^ yet this court might 
compel the mortgagee, upon receipt of his money, to present 
the nominee of the mortgagor. 

But that the Lord Keeper said he would never do, for that 
would be for this court to do the same thing in substance 
which the law allows not to be done, and might tend to en- 
courage simony ; (3) and therefore he would never do it ; and Poit, Case 5S4. 
he said the grant of the next avoidance comes as near simony 
as may be. 



/ 



(S) Bat as the aothoritics, cited in 
the last note, seem to establish, that the 
mortgagee, though his money is on- 
paid, most present the nominee of the 
mortgagor; it would be an inconse* 
qoence too gross to be contended for, 
DOW, that the receipt of the money by 
the mortgagee sboald deprive the mort- 
gagor oi bis right of nomination. This 
woqM tend to encoorage sometliing 
worse than simony. The fact is that 
the canon law does not well amalgamate 



with English jarisprudence: and though 
^as is observed in the margin of Bacon's 
Abridgement, ad tit. Simony) the stat. 
of the 31 Elis. c. 6, by which the of- 
fence u defined, " did not adopt ail the 
" wild notions of the canon law ; * it 
might be well worth consideration- 
were this the proper place for the dis- 
cossion — whether the interests, either of 
the church or of morality, would be 
Impaifed, by discarding the ** wild no- 
tions" of the canonists mora completely. 



i^g. Lib. 1688. B. fol, 674. Demunei allowed^ without coaU ; and the bill 
dismissed, but without prejudice. 



FiTTON V. Lord Maxefibld.(I) 



(C. 97.) 



Psm Cvu\ in a bill of review all things are to be performed Review, 
according to the former decree, that do not extinguish the 
right ; otherwise the non-performance is a good plea in bar, 
as if writings are to be brought into court (2) or costs paid, 
but not to release the right or make a conveyance, because 
that would destroy the right. (3) 

Not bringing in writings according to the decree sought to 
be reversed, nor giving security for the costs (4) in the bill of 
review, was pleaded in the cause between Okeover and Poole. 



(1) 5. C. more at large, 1 Vern. {64. 
f87 ; brieay in 1 £q. Ca. Ab. 8« ; 2 
Eq. Ca. Ab. 175. 



({) Lord Chancellor Bacon's Orders, S. 

(3) Lord Bacon's Orders, 4. 

(4) Lord Bacoit's Orders^ 5. 



Reg, Lib. 1694. A.fal. 15. The circumstances of tliis case appearing hard, the 
court dbpensed with the rule for payment of cosU before review ', but by Jol. S18 
*e fad m bill of review was, u|K>n bearing, dismissed. 



DE 
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[ 89 ] D£ TERM. 8. MICH. 1084. 

(C. 98.) JV CURU CAKCMLLARIS, 

Jjtntetfitih A. DEVISED to B. twenty pounds to put him ont apprentice* 
hdkM<t\a» ie> ^lien he should come to the age of seventeen years, and he 
SS[ ^^' 4ied before that age; and the question was, whether his ad- 
Aoie, Cne flSw nunistrator should have it or not^ and resolved that be 

*^C-«l5ft.g||ould.(l) 

(i) Jkripv ▼. Grmit, 1 Vetn.155; NtvU ▼. Netii, t Vem. 491; Bmnmw. 
CMr, 5Vci.46S. 



((X99.) Clarke v. Jevon. 

Mortmn re. Da. Grant, possessed of a term for years of houses in the 
dciimbli Strand, moi^gageth them to Hynde, and dien seUs the equity 

of redemption to the defendant; afterwards the said Da. 
Grant sells the equity of redemption to George Dewy, die 
plaintiff's testator, who mortgaged the same to Sandford; the 
defendant Jevon buys in Sandford's mortgage, paying him his 
principal and interest; Georee Dewy dies, and the plaintiff 
being his executor prefers his bill against the defendant to 
redeem. 

The defendant pleaded, that before Da. Grant sold die 
equity of redemption to Dewy, he sold it to her for one hun- 
dred and fifty pounds, which she had bon&Jide raid, and that 
she had since purchased in the estate in law of Sandford, and 
so demanded judgment whether she should answer. 

And by the Lord Keeper she must answer ; for though it 
be true generally, where a purchaser of an equity without 
notice gets in an estate in law, no redemption shall be against 
him ; (1) yet here Dewy having taken in the old mor^ge, (2) 
and this mortgage to Sandford being made by him, (S) there 
is no case where a man shall be hindered from redeeming his 
own mortgage. 

(i) AmtCf c.l3.p.l4i mortgage granted by Dewy, pruni/Mif, 

it) Videliett, that to Hynd^ recognised bis right to grant it. 

(5) The defendant by baying in the 

lUg, Lib. 1684. A>Jbl. €70, Decree, — that the plaintiff ought to be admitted to 
a redemption of the premises, on payment of the money lent by Sandford to 
Dewy, or so rooch of the same as remains doe ; and on sach payment the defen- 
dant Jevon was to assign the said mortgage and all her interest in the said mort- 
ga^ premises to the plaintiff; hot in default of payment at the time fixed, the 
plaintiff's bill to be dismissed with costs. 
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[ 90 ] 

(a 100.) 

(1)A. LESSEE for sixty jears mortgages his term to B. and f ono^^ of • 

then acknowledgeth a statute to C. and then confesseth a^|^^^|^ 

jtt<%ment to D. and dieth; C. the conusee of the statute connsee of a 

pajeth off the mortgagee, and takes an assignment of the ttfttutc, who 

mortgage ; D. preferreth his bill against C. to redeem the ^j^'^^^JJ. 

vkortg^ge ; and the question was, whether D« should pay only 

the money due upon the niortgage, or that and whi^ was 

due upon the statute, before C. should be compellable to 

assign. And per Curiam, C. must ass^ upon payment of 

the mortgage money only, for when A. the mortgagor died, 

die equity of redemption of this tenn was assets in equity ; (2) 

and as the judgment shall be satisfied by assets in law before 

a statute, so it shall in equity, and though the conusee of a 

statute hath got the assignment of the mortgage, yet that 

shall not take away the right of priority, which the judgment 

hfith by the law. (3) 

Note. — The reason of this [decree] seems to be, because 
the term was personal (4) assets. 



(1) S. C. iembU, 1 Vero. f95, under 
tlw title of Morgan ▼• Sharard. 

(f) NevtMi ▼. Bennett, 1 Br. 157; 
8om ▼. SeMof, 8 £art» 485 ; Case of 
.Sir Choriei Qo£% CrediUfn, 3 P. Wma. 
SvS« 

(S) 4 Bep. 59, b. ; Benbloek ▼. Bead, 
Graw £lu. 754 Btt; Amm. S Anden. 
157. . 

(4) Another reaaon teems to be, thst 
aa^ined hv Lord Ellenboroagb, C. J. in 
Seatt ▼. Sckoley, ubi mprit, rlz, that the 



equity of redemption was such an in* 
terest as was incapable of bf ing seised 
under a fieri faciai, or extei^ded under 
a statute ; from which, perhaps, it maj 
be, not uufairiy, inferred, that, as the* 
statute formed no lesal lien on the 
equity of redemption. It ought, on that 
ground, not to be allowed to be tacked 
so as to stand in the way of anotlier in- 
cumbrancer's right to redeem the mort- 
gage alone. 



DE TERM. PASCH^, 1685. 



IN CVRIA CANCELLAiajB. 



[ 91 ] 



Blithb's Case. 



(C.lOl.) 



A WIDOW having one child, and being possessed of a term Master of the 
for years, just before her marriage with the second husband, 2?***'. mI'*^®* 
assigns this lease to two trustees without the privity of her p^^^, ex'ecutrd 
husband, in trust that she should receive the profits during by a feme oo- 

life, ^«'^- 



OT 
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life, and afterwards in trust for her child for life, and after* 
'wards upon such trusts as she should by any writing signed 
in the presence of two witnesses declare and appoint, and 
then marrieth. 

The husband enjoyed the lease for several years during the 
life of his wife, and after the death of the wife the chiM 
received the profits during his life. 

The wife, during her coverture by the second husband, by 
deed under hand and seal, in the presence of two witnesses, 
appoints the trustees, after the death of the child, to permit 
the defendant to receive the profits during the residue of th^ 
term after the death of the child. 

The plaintiff, being administrator to the husband, prefers 
his bill against the trustees, to compel them to assign to him* 
Whereupon it was held, 

1. That this lease being a thing of small value, about «£S' 
per annum, and there appearing no treaty of marriage, nor' 

[ 92 ] any contemplation of t^is lease, nor any agreement concern* 
ing it with the husband, that the assignment made to the 
trustees was not fraudulent against the husband, but that he 
should be bound by it, so as that the child after the death of' 
the wife should hold it, and if she had then limited it over, 
the husband had been bound by it. (1) 

2. It was held that the execution of this power by the wife 
after marriage was void ; and so the plaintiff who was the 
administrator of the husband had the decree ; not but that a 

feme covert may in many cases execute a naked power; but 
Fobt, Case 214. here this power was coupled with an interest, which interest 
by the marriage did vest in the husband ; (2) for the residue 
of the term being not disposed of in the first settlement, was 
a trust for the wife, and by consequence was by marriage a 
trust for the husband, (3) which the wife could not dispose of 
without him. 



(l) An assignment in trast made be- 
fore treaty for the second marriage, 
and no fraud practised by holding oat 
that the term was unfettered by any 
trust, established in The Cmtntest of 
Strathmore v. Bowii, 9 Br. 360. 

(9) This seems the sound reason ; 
for though it was held, in the case cited 
in the margin, that a femt covert could 
execute a naked power only ; yet it has 
been long settled that a married woman 



may execute a power coupled with an 
interest, if properly created ; and that 
whether the power is appendant, iu 
gross, or simply collateral. Peacock v. 
Monk, « Ves. 191 ; Wright v. Cadogtn, 
t Eden, %55. 359 ; DiUon v. Grace, S 
Sch. and Lef. 463; Daniel v. UpUy, 
Latch. 39. 

(3) Batet V. Dandii, 8 Atk. S07; 
ante, c. 33, p. 39, and notes. 



(C. 102.) Bakeb v. Olibeare, a Barrister of the Middle Temple. 

/hkinsl'^ '^"^ plaintiff being lessee of a house from the company of 
ForfeituK for carpenters, (iu which there was a clause of forfeiture /or non- 
payment 
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payment of rent, and also for not repairing within three Don-paTiiient of 
months after notice,) makes an under-lease to the defendant; ^^^ ^^^°*°^ 
the plaintiff's Ieas6 being avoided by the said company for takeToewleMe. 
non-payment of rent, he took a new lease, and then did re- 
quest the defendant to take a new lease from him, which the 
defendant refusing, the plaintiff preferred his bill, to compel 
him to take a new lease; which was strongly opposed by the 
defendant's counsel; for that although it was frequent that, 
where a lessor took advantage of a forfeiture, the lessee might 
compel him to grant a new estate ; (1) yet it was never known 
thaf 'in that case the lessor could compel the tenant to take a 
oiew lease. But it was answered, that case is not like this ; 
for there it was the act of the lessor to avoid the estate ; but 
in this case it is not the act of the lessor, (the plaintiff,) but 
of the company, who are the head landlords ; and although it* 
may be occasioned by the default of the plaintiff, viz. in not 
paying his rent, yet there is a great difference between an act 
and a default ; for it would be very hard where the head land- 
}&rd takes an advantage of a forfeiture by the default of the 
mesne landlord, that all the under tenants should be thereby [ ^^ J 
discharged ; and so it was decreed that the defendant should Pott, Caae iss. 
take a new lease for so much of the term as was unexpired, 
with the same covenants as were in the old lease. 



(1) Sanden ▼. Pope, It Ves. f90 ; 
RMife ▼. Warnngton, ibid. SS4 ; Da- 
vtf ▼. lH^tsU ibid, 476 ; but this relief 
seems not willingly extended beyond 
those esses where forfeiture has been in- 
cvred §oi non-payment of rent ; breach 
of coTenant to repair, or intnre, are not 



esteemed cases entitled to equal iaToai : 
see HiU v. Barclay, 16 Ves. 405 ; & C. 
18 Ves. 59 ; WhiU ▼. Warner, 9 Meriv. 
460 ; Braeebridge v. BuekUy, 9 Price, 
too ; Rotfe Harrii, ibid. t06 ; see, also, 
M' Alpine ▼. Smfi, 1 Ball and Beat t85. 



(C. 103.) 

Ma, Solicitor cited a case of Patrick and Dee, where an Executor con- 
executor pleaded fully administered to an action brought *»8eth judg- 
against him: whereupon the plaintiff preferred his bill in !^"^i * fo, ^a. 
this court for discovery of assets ; and whilst the suit was de-covery of assets, 
pending in this court the executor confessed judgment to 
anodier person ; this court caused him to pay the whole debt, 
for that the party should not suffer by an act that was done to 
defraud him whilst he was proceeding to this court. (1) 



(t) If the assets were legal, unless spe- 
cial ckconistanccs of fraud appeared in 
tbu case, it seems overruled : see ante, 
a 14« p. 16; C. 54, p, 49; and the 
antboriaes dted in tlie notes there : to 
which add5mitJ^v. Ha^dnM, t Atk. 586 ; 
Mprrice ▼* Bank «f England, Ca. trmp. 
Taibot,.St4 ; DartUm v. Emrl rf Oxford, 
5 P. Wm. 401, in note. But perhaps tha 



decree may be maintained, on the sup- 
position that there were no legal assets; 
for,acording to Mason v. WiUiamt,\ Salk. 
507, the executor will not be allowed to 
dispose of equitable assets to the pr^u- 
dice of the first suitor : If a creditor's 
subsequent proceedings at law would 
have tliat effect, the executor should 
move for an injunction. 



The 



9d 
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(C.104.) 



The Lord Paulett^s Case. (1) 



Hierarenbe- The Lord Paulett in a marriage settlement raiseth a term of 
oefitdelportioa. five hundred years in trusty that out of profits^ leases, sales or 
otherwise, the trustees should raise <£4000 a piece to younger 
sons and daughters, to be paid them at the age of twenty-one 
years, or their marriage, or as he should direct in his Jast will 
and testament ; and ^ter the sums raised, the term to merge 
in the reversion. At the time of executing the deed, his will 
was drawn with the bequests as aforesaid, relating to the trust; 
one of the children died before one-and-twenty years unmar- 
ried» her administrator demands the same, as the chattels of 
theparty deceased. 

The court decreed, that it should accrue to the benefit of 
the heir, out of whose estate the term was to be raised; 
giving reasons and making the difference as follows : 

First, that, perusing all precedents offered, he found none 
that came up to this case, making a great difference between a 
legacy and a trust; (£) that if it had been a legacy by will, le- 
gacies are governed by the rules of the law ; but where sums 
are to grow out of a trust of a term, the will of him that 
created the trust is to be observed; and although this was by will, 
yet the will and the trust relating to one another, and executed 
P ^ at the same time, it shall be construed upon the trust ; and 

L ^^ J the trust for such purposes being of a term carved out of the 
inheritance, it shall accrue to the heir ; [it] being more reasona- 
ble an inheritance of an heir should be respected, than if it 
had been originally goods and chattels, [and] so the estate of 
an executor : farther alleging, that these sort of settlements, 
concerning most of the great families of England, being made 
upon a sort of a condition, and the consideration of advancing 
the younger children of such families, the condition and the 
reason of the advancement being prevented by death, it was 
more reason that it should be for the benefit of the heir of the 
family, out of whose estate the trust was created, than that an 
executor should go away with such sums, that often is a 
stranger to a family ; besides it could not be intended that the 
trustees should be charged with such sums presently, when 
the time of payment is not effluxed, and only maintenance as- 



(1) S. C. 2 Vcntr. S66 ; 1 £q. Ca. Ab. 
t07; S Ch. Rep. «86 ; 1 Vem. se04. 
5fl ; affimed in dom* Proe. ; see Jonrn. 
H. of Lords, vol 14, p. 87 ; and re- 
ferred by Lord Talbot, C.as the leading 
case upon qaestions of this nature, in 
JTtf^ T. Withers, Ca. Ump. Talb. l^i. 

(2) But it seems now settled that there 
b not the least difTerencc whether money 



is charged by a will on land, payable to 
an infant at twenty-one, or whether toch 
charge arises by deed ; Dnhe of Ckam' 
dot y. Talbot, f P. Wms. 613 ; SmiA ▼. 
Smith, t Vern. 9t ; Yata ▼. Fett^plaer, 
ibid, 416; and post, c. Sit. p. f44; 
Jennings v. Loakes, S P. Wms. f76; 
pdtt, c 52t> p. 2da. 

Signed 
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fligaed in the loeaii time ; in Mb case the money uras not ac- 
tuHy fused, and the executors would [have] compelled them 
to raise it. (3) 



. (S^ The general rule U fettled in con- 
lonuty to the teit; bat an exception 
aiiaef* wbeo it appean that payment is 
deferred in connderation of the state of 
tb^todf Dotof tfaeeirMmstancesof the 



person who is to take it : for the class 
of cases in which this distinction has 
been recoenised, see the industrious 
notes to Khyg ▼. Withen, and Duke rf 



1^, Ub. 16a4i k,fU, 516. QUeB the decree afanost ip the Teiy words of the 
Rport* 
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Earl op Winchelsba v. Norcliff et aV. (I). (C. 105.) 

In this case these questions did arise upon the act for distri- Lord Chan- 
botion of intestate estates. ^^^^' 

1. Whether the grandmother should have an equal share Butributfon. 
witih tile brother or sister? Add it was said she should, be- 

canse she is two degrees from the intestate, and so is a brother 
^ aister, computing the degrees according to the civil or (2) 
canon law, viz. one degree to father, another from him to the 
]HX>ther, and so the grandmother is but two degrees, one to 
die father, another to the grandmother. 

But the Lord Chancellor seemed clear, that the grand- 
mother should have no share. (3) 

2. Whether a brother of the half blood should have an 
equal share with a brother of the whole blood i 

AnAper Cancellar\ he shall not, but shall have only half a Pott, Caseisi. 



, (1) 1 5.C. 1 Vem. 403; S Ch. Rep. 
174^375. 

(S) The node of compatine the de- 
■raea of pcoziraitj is essentiallj dif- 
fctent bet w een the civil and the canon 
hw; and the role observed in our 
eoorts, as to the distribation of intes- 
tates 'talirtes, conforms (with an excep- 
lioQ to be mentioned in the next note) 
to the ■ civil law ; Mtntney v. Pctfy, 
Pkec in Cha. 593. With respect to the 
descent of real estates, on the other 
bsDd, our ooartB adopt the computation 
•f the eanoo law: Cowperv. Cowpert 
S P. Wnis. 735. 

(3) In this instanoe, the eonstroction 
pot, judicially, upon the stat. fS and 



S3 Car. f . departs from the rule of the 
dvil law ; according to which the brother 
and the grandmother stand in equal de- 
grees of affinitv ; and the grandmother, 
as being in the lineal ascending line, 
was prderred to the brother or an/ 
other in the collateral line: but bj 
our law, in thb conforming to the ca- 
non law, the brother makes title imme- 
diately from the brother, 1 Salk. 38; and 
is, ooosequentlj, preferred to the grand- 
agiother, who could only claim mediately 
through the father of the deceased ; Dom 
m Y. Blachborough, 1 P. Wms. 45; 
Emlw V. £w^, AmbL 191; CeUimi^ 
iMod V. Facit 1 Ventr. 4t3. 

share, 
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share, and so he said it was held io the King's Bench; aod 
since that there being a cause in the Exchequer, where this- 
point being in question, the Barons consulted with him, and 
he informed them of the resolution in the King's Bench, and 
they ruled it accordingly in the Exchequer. Uu^itrt, whether 
it be not since resolved, that he shall have a whole share. (4) 

3. The intestate was an infant; and the father of the intes- 
tate, leaving a great personal estate to him, made trustees; ti)e- 
tnistees purchased lands for the use of the intestate, in case 
he accepted thereof when he came to age ; and he dying be-; 
fore he came to age, the question was, whether this was per- 
sonal estate to be distributed* or whether the lands should 
descend to the heir ? 

And as to this point, the court was doubtful, but seemed 
to incline, that it should go to the heir, and should not return 
to the personal estate; there appearing no fraud in the 
trustees, but that they had well executed their trust; but of 
this the court seemed more doubtful. (5) 

4. A devise to the heir, paying <£300 to another brother 
within the space of three years, and if he did not, that then 
the other brother should have the land ; the money is not 

Eaid ; and the question was, whether the other brother should 
ave the land i And the Lord Chancellor seemed to think 
that he should, because this is a limitation over, and not like 
a condition to redeem upon a mortgage ; but it was averred 
by the practisers at the bar, that it had been often ruled in 
the times of the Lord Nottingham and Bridgman, that this^ 
was but in the nature of a penalty to enforce the payment of 



(4) It 18 not qaite settled that Uie 
half blood is entitled to admiiustratioo, 
and to . the distribotioa of peraooalty 
equally with the whole blood ; Smith v. 
Tracy, 1 Ventr. 323 ; Anon. « Ventr. 
317; Brown v. Famddl, Carth. 51; 
Janton v. Bury, Bonb. 158; Watts v. 
Crooke, Show. P. C. 108. It is upon 
feudal grounds that the half blood is ex- 
eluded from tlie succession to real estate. 

(5) In Walker \, Dfnne, 2 Ves. juu. 
176, it is said the rights of the heir, and 
of the personal representative, are pure 
legal righu, neitbtr has a icintUla of 
equity to make ihe property that which 
it is not in fact ; they must take their 
rights as the^ find them. ITie same rule 
is laid down in Oxenden ▼. Lard Cromp* 
ton, ibid. 70. 265; Attorney Genoral ▼. 
Bowyer, 5 Ves. 303 ; Bertie ▼. Lord 
AHngdon, 3 Meriv. 566. But, in Whel- 
dale V. Partridge, 8 Ves. «35 ; Biddulp 
▼. Biddulp, If Ves. 166 ; Kirkman ▼. 
Milet, 13 Ves. 339 ; it was held, that 
tde actual state of the property is not 
conclusive as to its devolution ; but that, 
in deciding on its disposal, a court of 



equity will con«der not merely the state 
in which It is. bat that in which it ought 
to be : and see poet, c. 126, p. 114^ C. 
353, p. 282. If this hUer doctrine b^ 
approved, it will leave the question iir 
the text above quite open ; in solfing 
it, perhaps, some little assistanoe maji^ 
be derived from a principle laid do«rn 
in Forhe$ v. Moffatt, 18 Ves. 392, that, 
where a party, owing to infancy, has 
been incapable of ex prising an opim^n, 
whether his personal should merge la 
his real estate, the court will cousider 
nkhat would have been roost ad vantageoua 
for him, and presume hhn to have made 
that election. Now, if the estates in the 
principal case above, had continued per- 
sonal, the infant would have bad a dispos- 
hig power over it, before he attained the 
age of twenty-one, pott, c. 358, p. 289 ; 
but of lands no will can be made before 
that age : see Ex parte Griautone, Ambl. 
708. The doubts, therefore, expressed 
whether the trustees had well executed 
their trust, seem to have bad good foun- 
dation ; and see the extracts lirom Reg. 
Lib. iwfra. 

the 
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the money* and though the money was not paid at the day* 
yet if the party came afterwards .and paid the principal and 
mteresty that he should have the laud. (6) 

It was ordered that all these points should he stated into 
cmaes, and then he would consider of them and give .his 
resolution. 



j(6) Tbe question torned upon Uie do- 
tinction between a condition and a con- 
ditional ninitation : had it been a con- 
dition, the party «llo eommitted tbe 
breach would, himii^fy have been the 
person iq>on whom, as heir, the right of 
entry devolved ; which would have been 
nvgatory, as to relieving the legatee, 
.(•ee, liowever, poU, c 348, p. 2780 By 
Qonslniin|; it a conditional limitation, 
(which, mough Toid at common law, as 
to devesting an estate once vested in an- 
other, M permitted under the doctrine of 
■set, and of executory devbes,) effect 
would be given io the will of the testa- 
tor, not by enlbrcinff a penalty, but by 
tbe abaolute determination of the first 
fimitation, without entry or claim by the 



devisee over. Newts etut. ▼• L&rk, (or 
ScoUutica'i case,) l^lowd. 412 ; Borttston*$ 
eoie, 5 Rep. 21, a ; Rundale v. EUy, 
Cart. 171 ; in which case it may be ob- 
served. Chief Justice Bridseman de- 
cided in direct opposition to we opinion 
ascribed to him in the text above. It 
slurald be remembered, however, that 
where, in a will, there is no express li- 
mitation over, to take effect upon the 
breach, or performance, of the proviso 
annexed to the preceding estate ; then 
such (m)viso is not always construed to 
be a conditional limitation, but the .ap- 
parent intent of the testator govemrtke 
construction. — OuUiver v. ili&y, 4 Burr. 
1493, pott, c. 167, p. 136. 



Rig. Lib. 1685. A. fit, 1026. The Lord Chancellor declared he saw no colour 
to decree any share for the grandmother ; but as to the plaintiff, his Lordship said, 
be was fully satisfied, that the said Act of Parliament doth, immediately upon the 
death of an intestate, and before any actual distribution made, vest an intcrent in 
the respective persons thereby appointed to have distribution of his estate ; as 
mdi aa if it had been bequeathed by will ; and that if any one of such persons 
die, though within the year, yet that the part or share of those so dying, ought to 
go over to their executors or administrators ; and not to the survivors, or to the 
next of kin to the first intestate : and his lordship decreed accordingly, as to this 
point. But whether the brothers and risters of the half blood to the intestaie 
dioald share equally with those of the whole blood ; and whether the money in- 
vested in lauds, or the lands themselves, should be accounted part of the personal 
estate of the said intestate, his lordship said he would take time to consider ; and 
ofdered a case to be prepared as to those two points. And by Reg. JUb. 1686. A. 
faL 315. we team, thai, in Hill, term follow'mg, the Lord Chancellor (assuted by 
Atknis, C. B. and Lotwyche, J.) declared, that the pardes of the half blood were 
entitled to an equal share of the surplus of the personal estate of the intestate 
with the parties of the whole blood, and that distribution thereof ought to be made 
awnwit tbeni, share and share alike ; and it was decrt«d accordingly. And, as to 
tile other point, his lordship declared, that the monies laid out in Uie purchase of ^ 
knds ought to be accounted for, as part of the personal estate of the intestate, 
' and to be distributed with the rest thereof; and it was, therefore, decreed, that a 
• sale should be made of the said laikds and premises so purchased, and that tbe 
monies to be raised by such sale should be brought into account, and dbtribution 
nade thereof, as piart of the personal estate of the said intestate. 



Griffith v. Jones. (I) 



(C. 106.) 



A MAN made his will, and gave several legacies to several of Master of the 
his relations, aod after his debts and legacies paid, he gave the ^^ Trevor. 



(1) S. C. J Ch. Rep. 394. 
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Poor Undrad. iorphii to bis biXither's and nstei^s children and ^pvnddiil- 
tlren, and the rest of his poor kindred, at the discretion of hb 
executors. 

Two qnestions^-^l. how far the words poor Idndred shoald 
extend? and for that, resolved that it should carry one degree 
farther than he had expressed, and no farther. 

It was said, that of late it hath been held, that if a man 

gives his personal estate amongst his kindred, that die devise 

[ 97 1 should be governed by the act of distribution of intestate^ 

estates ; but this being a will he said he would extend it one 

degree farther than the testator had expressed. 

He held that the children and grandchildren, and the rest 
of the poor children, should have equal shares ; and that die 
executors should have no power to give more to one than 
anotheri notwithstanding the words, at the discredon of my 
executors. (2) 



given. Cole ▼. Wade, 16 Ves. 4S ; Garr 
▼. Bedford, 5 Ch. Rep. 147 ; JMklbM ▼. 
Savaft, 1 Sch. and JLrf. IIS : Beimctt 
▼. Uoneywood, Amb. 710; Wrif^ ▼. 
AOmnt, 19 Vet. 901, 909 ; Wt&n ▼. 
Maunde, ibid, 426 ; Harding v. GUnm, 
cilBd froni R^* Uoi» ia Annm t. Bfgfip 
5Vet.50t. 



By Beg. lab. 1686. A.foL 959, we learn, that the cause was reheard befoie Hie 
Lord Chancellor; who oraered an account; bat took time, till the said aooonnt 
should be bnmght in, to condder to what degree the words ** poor lundied* should 
eitend. Bnt no fiirdier entry has been discorered. 



(S) It seems now to be well settled, 
that where the court Is called upon to 
dispose of the property, hi such cases, 
it recognises'no other role than the sta- 
tate of distributions : but that where the 
testator has entrusted any one with a 
power of sdectidn, soch power may be 
'— ^ by the party to whom it b 



(C. 107.) 



Cooke v. 



0) 



CootributioD. Three bound in a bond, one being principal and the other 
two sureties ; afterwards a fourth man becomes bound to the 
obligee, that if the other three did not pay according to the 
condition of the bonds, that he would pay ; a month after one 
of the two sureties pays the money, and prefers his bill against 
the fourth, now, for contribution ; and the question was, whe- 
ther he should be bound to contribute, his being but a supple- 
mental security i (2) and the Master of the Rolls seemed to 
think that he should. 



M S. C. 9 Eq. Ca. Ab. ««9. 

(2) See, Panont v. Briddock, ft Vem. 
608 ; lucidly explained in Wright r, 
Morlev, . 11 Ves. S2, from which it 
should appear that, althaugh there was 
no direct contract or engagement, as be- 
tween the original and the supplemen- 



tal security ; yet the former had a 
claim against the latter, through the 
medium of the creditor, to all whose 
rights he became entitled by discharg- 
ing the debt. See, also, Crauikome ▼• 
Swinburne, 14 Tes. 164; Moykew r, 
Crickett, 3 Swanston, 199. 



DE 
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Hbywood V. Maundeb [Manning] et aV. 



(C. 108.) 



A TERM for years was assigned to trustees^ in trust for the Lord Chan- 
husband for so many years of the said term as he should live, c^llor. 
and afterwards for the wife for so many ^ears as she should 
live, and after the decease of the wife, m trust for such of ^'[^^ 
their children as should be then Uvinff> and their issues ; and 
for default of such issue, in trust for Uie plaiqtiff for the resi- 
due of the said term, who brought his bill to have the trust 
executed, the husband and wife being dead without issue ; 
wherein the sole question was, whether this limitation of the 
trust of a term, after dying wiUiout issue^ w^re good or not f 
Per Cuf^. In this case it is good enough, for although 
where the trust of a term is limited to a man and his issue, it 
camiot be limited over, because issue may continue for ever, 
and the whole term is sunk in that limitation ; nay, where the 
trust of a term is limited after the death of any one without 
issue, it is not good,(l) because it would make a perpetuity. Ante, Case 84. 
and issue may continue for ever; yet in this case it being upon 
a contingent, which must determine in a life, it is good 
enoughX^) the contingent happening that no issue was living ; 
and that was the reason they went upon in the Duke of Nor- 
folk*s case; and decreed for the plaintiff accordingly; and in 
this case it was said, that trusts of terms for years ou^ht to lie 
carried as far as the rules of law will possibly permit, being 
now become common settlements upon marriage, many estates 
being held only by terms for years. (3) 



[ 99 ] 



(1) As to real estates the rule has, 
very long, been midoabted.; }ipor ▼. 
fmker. Skinner, 559; Lady Lanetbo- 
rough T. Fox, Ca. temp. Talb. t68 ; and 
u to terms of years, there b \(as Mr. 
Feame, in his Treat, on Exec. Dev.460, 
observes) a long series of cases esta- 
hfishlfltt tiie doctrine to be found in 
PeUexfeii,fiQap.S4to44; unth which 
it is noneoessary to trouble the reader, 
u later authorities have so fnlly settled 



the point. Earl of Stafford r, BuckUy, 
3 Ves. sei. 181. 

(2) Long V. BlaclcaU, 7 T. R. 10« ; 
Lamhc T. Archer, Garth. 267 ; Thrutt- 
out ▼. Denny, 1 Wils. 273 : 

(3) Sheffield v. Lord Orrery, 3 Atk. 
288 ; Target ▼. Gaunt, 1 P. Wros. 432 ; 
Pinbury v. Elhm, ibid. 563 ; Atchinton 
T. Huuhinton, 3 P.Wms. 259 : ied vide, 
Beauclerk t. Dormer, 2 Atk. 314 ', Crooke 
V. De Vandet, 9 Ves. 202. 



Rig» Uh. 1686. Am fid* 689. The plaintiiTs bill, seeking to set aside this Umita- 
<OB,li dismissed. 



GUAVERS 
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(C. 109.) GuATERs V. Fountain, in Scacc*. (I) 

THEquestibn was, whether the couit of exchequer could grant 
a tequestration after a decree for a personal doty ? 

It was admitted, that m process for appearance a seques- 
tration was always grantable by this court ; but for a personal 
du^ after a decree, there Were many instances in my Lord 
Chief Baron Hale's time, and in the Lord ^ontague's time, 
where it had been denied ; and these precedents, that had been 
produced for it, were most of them where it was the suit of the 
King, which was admitted, on all hands, that where the king 
was plaintiff it might be granted. 

But by the opinion of Baron Jenner, Heath and PoweH, it 
ought to be granted; for they thought that if it might be 
granted in mesne process, where it did not appear whether 
there was any du^ or not, d fortiori after a decree, where the 
dutr was adjudged and ascertained. 

And it bemg always the practice of the chancery, it ought 
much more in this court, where the plaintiff was supposed t6 
be a debtor to the king ; and they thought that the jurisdiction 
of the court of equity would be to little purpose, if the court 
had not sufficient authority to see their decrees executed. 

The Lord Chief Baron doubted, because the Lord Chief 
Baron Hale coiild never be prevailed upon to grant it, nor die 
Lord Montague, to whose learning he said be must greatly 
subscribe ; but by the opinion of the other three it was grant- 
ed. (2) 

(1^ 8, C. ft £q. Ca. Ab. t81, 710. now, part of the andupatcd jurisdiction 

(t) P&tt, c 120. p. 109. c. 142. p. of tke court of exchequer; for tfaefoni, 

lt5. The process by sequestration to see, t Fowl. Ex. Pr. 181. 

compel peifomuiDce of a decree, b. 



[ 100 ] DE TERM S. MICH. 1687. 

(C. 110.) '^ CURIA CANCELLARJJE. 

Lord Chan- RsNT of ,£60 being due to A. he died intestate, leaving B. 
Rmt'' ahk ^^^ administrator ^ B. and the tenant come to an account, and 
to the'iiSLihiii. ^^ tenant pays B. £29, and gives him a note for £3\, and 
trator. [B.] then died intestate. And the sole question was, whether 

..the administrator of B.or the admipistrator de bonis non of A. 
should have this rent f And it was ruled that the adminis' 

trator of B. should have it ; for by taking a note for it he ^^^ 

altered 
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altered the property (I) so as to make it due to him in his own 
rights unless there had been any debts of the first intestate 
unpaid, and then this court would have made it liable to sa- 
tisfy those debts ; (2) and they seemed to be of opinion, that if 
a debt be due to the intestate, and the administrator takes a 
security in his own name, although the first security be not 
delivered up, yet in case the debt be not paid, this will be 
reckoned as assets come to his own hands, and will make a 
devastavit. 

And Finch cited a case, adjudged in the House of Lords, DenuteTit 
where an executor bringing trover fbr goods of the testator, 
upon an agreement the executor took a bond for the value of 
die goods ; afterwards the obligor became insolvent; and this 
was adjudged a devastavit, {S) But he said that case differed 
from this, because there the executor had made as it were an 
absolute disposal and sale of the goods, and therefore took a 
security at his peril ; but that differed fi*om this case, for not' 
withstanding this note, an action might be brought upon the 
lease ; (4) but yet it was adjudged as aforesaid. 

And it was held likewise that where a lessee makes an ex- [ 101 ] 
press promise to pay rent, or gives a note for it, that an action i i^ii. q. 
CD the case will lie upon the note or the promise. (5) 



(1) If « complete conrersioD of the 
property had taken place, the ezecator 
di bomit non, coald not, ex vi termini, 
have any claim to interfiere with it. At' 
tfmev beneral y. Hocker, t P. Wms. 
310. 

(t) Unless the first administrator was 
tfie only next of kin, the rent must have 
been subject to the stat. of distribu- 
tkNw, tt & t5 Car. «. c. 10 ; Duke of 



Rutland v. Ducheu if Rutlandt ft P. 
Wms. 211 ; Adabr v. Shaw, 1 Sch. and 
Leti62. 

(S) The nature of the action for re- 
covery of the money being changed, a 
conversion of the debt was iu this case 
proved ; Goring v. Goring, Yelv. 11; 
Nordm V. Levitt, 2 Lev. 189. 

Ball. N. P. 182, a. 

Seen Geo.3. C.19.S. 14. 



(4) 
(5) 



Gay v. Wendow.(I) 




(C. HI.) 



The plaintiff, a woman, who had ,£150 given by her brother. Lord Chan- 
die defendant, upon her marriage, gives a bond privately to 
her brother to repay the said money ; the husband being dead 



4e defendant, upon her marriage, gives a bond privately to ^^°'* 

her brother to repay the said money ; the husband being dead niaTriage gives 

without issue, tne defendant sued the bond at law upon the a private bond. 



plaintiff ; whereupon she preferred her bill here to be relieved 
against it, being a fraud by reason it was done without the 
privity of her husband. It was urged for the defendant, that 
It was good reason for the husband or any of his issue to be 
relieved, in case they had been concerned, but that there was 
no reason that the woman herself, who gave the bond, should 
be relieved. 



(1) S. C. 2 £q. Cs. Ab. 478. 

I 



But 
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But ordered that the bond should be delivered up, for being 
once a fraud, no accident of death or course of time should 
alter the case; and the plaintiff was relieved notwithstanding 
it was her own agreement^ being done in fraud of the 
husband. (2) 



(2) Hamilton ▼. Mokun, 1 P. Wiiu« 
It I i Twrton v. Bauon, ibid. 498 ; Jem- 
mitt ▼. WytU, Kenvons Rep. 72; 
Falmer v. Neave, 11 Ves. 167 ; be Afo- 
tutfilU ▼. CromjfUm, 1 Ves. and Bea. 
366 i Rtdman t. Redman, 1 Yen. 348. 
In «x parte Kirk, 15 Ves. 469, the prin- 



ciple is thus laid down: " It it 
" where a debt is cut down bj tbe po> 
*' lic:^ of the law, the complaint may be 
" made by partieepi crtmtRit ; but the 
" mischief and prejodice to thifd per- 
** sons is the consideration of tho lelwi'' 
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(C.112.) 



Lord Chan- 
cellor. 

Baron and 
feme. 



Lister et aV v. Lister, (1) 

The plaintiffs were creditors to the defendant's husband^ and 
preferred their bill against the defendant, and several persons 
who were debtors to the defendant upon bonds before her 
marriage. And 

The case was, that the defendant's estate being about £500, 
consisted chiefly of bond-debts, and, in consideration of this 
portion, (2) the husband settled ^50 per annum jointure, 
and died soon after the marriage, before the said bonds were 
paid or altered, and the wife enjoyed the jointure ; and not 
leaving assets, his creditors preferred this bill. 

Per Cur* : the bonds not being altered, the law hath vested 
the right to them in the wife, and are not assets of the hus- 
band neither in law nor equity ; and so the bill was dismissed. 



(1) S. C. « Vem. 68 ; 1 Eq. Ca. Ab. 
68. 

($) If the setdement was made ex- 
pressly' in consideration of this portion, 
or that consideration was plainly im- 
plied, then, later cases have overturned 
the authoriu of this decision : Cleland 
▼. CUland, Free, in Cha. 63; Salwey ▼• 



Salwey, Ambl.69S ; Garfortk y. Bradley, 
t Ves. sen. 677; Carr v. Taylor, 10 
Ves. 579 ; Druee v. Denniion, 6 Ves. 
395 ; post, c. 331, p. 262. But if, as b 
intimated by the report in Vem. the 
jointure was not made in conformity to 
the agreement, the decree seems un> 
shaken. 



Arundel 
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ASUNDBL «. PhILPOTT' (1) 



(C. 113.) 



revo- 



A SETTLEMENT was made, with power of revocation by deed Lord Chan- 
sealed in the presence of two witnesses, and tender of a ^'J^'* - 
cuinea to the defendant ; the proof was, that the party who cation irhea 
had this power being in a passion with the defendant, high executed. 
wards passed between them, and she told him she would [ 103 } 
undo the settlement, and in her aneer threw a guinea upon the Ante, Case rs. 

ground. & f Pet, Case 133. 

Per Cur* : this shall not amount to a revocation in equity ; 
but if it had beeu proved that 9. guinea had been deliberately 
tendered, and the party h^d at the same time declared, that 
sh^ did it with an intent to revoke the settlement, although 
the deed had never been sealed ; or if the deed had been 
sealed to revoke it, and no guinea tendered ; tl^is court would Post, Case 3t3. 
have supplied the defect of one particular circumstance, (2) 
where it appeared that the party did deliberately and advisedly 
intend the thing ; but what was said in a passion \he court 
will not regard* (3) 



(1) S. C, 1 Vera. 69 ; 8 Eq. Ca. Ab. 
673 ; and cited, in Balh and Monta^ic's 
Case, 3 Ch. Ca. 70, which see ; and post, 
G. f71, p. 196. 

(t) Bot cannot relieve against non- 
extcotion ; Bromn v. H^s, 8 Ves. 570. 

(3) By the report in 3 Ch. Ca. uH 
tufrd, it appears that ultimatelj a trial 
•t law was directed ; when the tender 



waa proved to have heen sufficiently 
furmal, and the power of revocatioo 
well executed : in Jjocke t. Narbonu, 3 
Mod. 14f, wliich is evidently the pre- 
sent case, under another title, it appears 
that on the first trial, in ejectment, the 
tender was not made out ; but that on a 
second trial at bar it was proved. 



Reg. Ub, 1687. A. foL 911. The court ordered the plaintiff to proceed at law 
to try the matters in question ; and to bring his action within twelve months ; 
shontd he fiul to do so within the time limited bis bill to be dismissed. R, L. 
1689. A./tf/. 259. The defendant having contrived to delay tlie trial, he was or- 
dered to nme to the terms of an usue, and to enter into a rule, consenting that 
the trial should be had as soon as possible ; otherwise the bill against him to be 
taken pro confeao. The result of this trial has not, after searching, been traced in 
file R. L. (but it will be seen noticed suprd) though from A. X*. 1691. A. foL 840 
we sboold, had we no other evidence, be sure that the defendant in this court had 
lost at least one trial at law ; af be was then proceeding, as plaintiff, in another 
•ction« upon which he was restrained by order of thu court from taking out exp* 
catioo, in case he should obtain a verdict. 
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DE TEBM. S. MICH. 1688. 



m CURIA CANCELLAR1£. 



(C. 114.) 



Searle v. Lane. (1) 



[ 104 



lord Chan- The plaintiff obtained a decree in chancery for ,£80 against 
^^^^'' the defendant's intestate, and thereupon brought a set' JV to 

l>ecreefora revive the decree against the defendant. The defendant 
to*^*£nd'***'* pleaded that he had paid away all the intestate's estate, to 
satisfy debts due upon bond from the intestate, before the $ci^ 
fa* brought, and before he had notice of this decree ; and 
1 thereupon the question was, whether this should be a devaS" 
tavit in the defendant, in paying bond-debts before this decree i 
And this point being argued by Keck and PoUexfen for the 
defendant, and Finch for the plaintiff, it was decreed for the 
plaintiff, that a decree in this court for a sum certain was 
equal to a judgment at law ; and as an executor shall be 
bound to take notice of a judgment at law, although in an 
inferior court of record, so much more of a decree in this 
court, (2) being a court of a higher authority and jurisdiction ; 
and thereupon decreed pro ouer\ 

But if the decree had been only to account, (3) and had not 
ascertained the sum, it would have been no more than a 
judgment quod computet at law, which is no complete judg- 
ment till the account stated. (4) 

This case was reheard in Term. Pascha 1689 before the 
Lords Commissioners, who took time to consider of it. 
Quare how determined. (5) 



(1) S. C. « Vera. 57, 88 ; 1 Eq. Ca. 
Ab.S3^ 

(S) LUtleUm ▼. Hibbhu, Cro. Elis. 
793 ; SarreU v. CarpenUr, 2 P. Wms. 
483. 

(3) See ante, c. 14, p. 16, and c 54, 
p. 49, with the references there made. 

(4) BuU. N. P. 127 ; the action of 
accoant is now little used; though 
Wilroot, C. J. spoke with approbation 
of it, in Godfrey v. Saunders, 3 Wils. 
117. But liord Hardwicke, C. in ex 
parte Box, t Ves. sen. 388 ; Lord Re- 
desdale, C. of Ireland, in 0*C<mnor v. 



Spaight, 1 Sch. and Lef. 309 ; and Lord 
Eldon, C, in the Corporation of Carlitle 
V. Wilson, give sufficient reasons why 
the legal remedy has become obsolete, 
and has been superseded by a bill m 
equity. 

(5) See the extract from lUf, Lab. 
infra : the rehearing was not before the 
Lords Commissioners, but the Lord 
Chancellor, Jefferies, in the Mich. Term, 
before he absconded, but without escap- 
ing the well merited, though irregular 
and disorderly punishment, of his of- 
fences. And see, post, Append, c t9. 



Reg. Lib. 1687. B. /o/. 320. 556. On the first hearuig, the court declared, that 
the decree was equal to a judgment at law ; and tliat tlie intestate's estate was 
bound by the said decree ; and that the defendant was in contempt for not paying 
the piaintiiT; and did therefore order the said defendant to pay forthwith the £80 
decreed against his intestate, with interest for the same ; and costs from the time 
the defendant was senred with a writ of execution of the said decree. By R. L. 
1688. B. foL 48, we learn, that the cause was reheard, by the Lord CbanceUor, 
and the decree made on the fonocr hearing ordered to stand. 

DE 
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DE TERM. S. TRIN. 1689. 



IN CURIA CANCELLARIJE. 



[ 105 ] 
(C. 116.) 



A MAN made his will, and devised all the residuum of his Lords Commii- 
personal estate to J. S. and to his wife, nevertheless in trust 5°**^'^^ j^ 
for his wife, and made the said J. S. and his wife his execu- u^ residue of 
tors. tbe personal 

After the making of this will, and six months before the "^^' 
death of the testator, the wife died, and then the testator 
died ; and the next of kin preferred a bill against the execu- 
tor to have an account of the personal estate, and insisted 
upon it that J. S. was only a trustee, and had no benefit 
intended him by the testator. 

But per tot* Cur* the bill was dismissed, for the law had 
cast it upon J. S. by being executor, and there appeared no 
intent of the testator that it should be otherwise. (1) 



(1) But, it should seem, the intent 
of the testator was sufficiently mani- 
fested by declaring the devise to be in 
trust: according to Lord HardwiclLe, 
C, in GraydoH v. Hicks, t Atk. 18, 
" the rule of this court is, if there is 
" any declaration that executors are 
" but trustees, that the reudue shall be 
** considered as undisposed : ** it is evi- 
dent, from the context, that by the 
word '* undisposed," his Lordship meant 
that the executors could not take it 
benefidally. Again, the same great 
jndge, in Read v. SiuU, t Atk. 644, ob- 
served, " here the executors are made 
" trustees, and, therefore, from the na- 
" tare of tlie thing, can take nothing 
** for their own benefit." See, to the 
lamc effect. Cook v. Duckenfield, tfrid. 
568 ; BenneU v. Bachelor, 3 Br. SO, is 
still more expressly in point, as to 
the ciicumstaDces of the present case. 



though diametrically opposite to it as to 
the decision. In rratt v. Sladdtn, 14 
Ves. 198, Sir W. Grant, M. R. says, 
" if executors are appointed expressly 
'* in trust, they canuot take benefidal- 
" ly : if it u not declared for whom 
'* they are trustees, the law ascertains 
" that the trust is for the next of kin." 
In Langfuim v. Sandford, 9 Meriv. S4, 
Lord Eidon, C, cites, and decides con- 
formably to, Lord Hardwicke's opinion, 
in ifie Bishop of Clotfne v. Young, 9 Ves. 
sen, 91, that " even an inchoate inten- 
" tion to appoint a residuary legatee, 
" excludes the executors from taking 
" such residue." And in Mence v. 
Mence, 18 Ves. 351, it was decided, 
that a residuary clause, though can- 
celled, was sufficient indication of the 
testator's intent that the executor should 
not ta)(e the residue. The case in the 
text, tlicrefore, seems overruled. 



Gabberond v. Gabberond, cited in Court. v^' ^^^v 

J. S. DEVisETH that his personal estate should be divided Lo"'* Commis- 
amoDgst all his grandchildren (or children) and after the jy^^^ to all 
devise, and before the death of the testator, another child is his chiuiren. 
born. !'«>•*• C»*« *^** 

Resolved, that child shall have a share. (1) 



(1) The principle acted upon is, that 
to many chUdren as come in eue before 
tbe fund is distributable shall be com- 
prrbended ; Ayton v. Aifton, 1 Cox*s 
Ca. 328 ; 5c0lt V. Hurwood, 5 Mad. 936 ; 



EUiion V. Airey, 1 Ves. sen. 114. The 
rule is extended to a child in ventre m 
mere, Clarke v. Blake, t Br. 3fil ; S 
H. Bl. 401 ; sUt 10 and 11 Vi. and M. 
c. 16. 

DE 
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(C. 117.) Knight v. Adamson.(I) 

Lords Commif- A WRIT of Aid was brought in the court of a copyhold manori 
sionen. to avoid an estate, for that there had been no surrender, 

sionf ^^'**" -^ possession having gone with the defendant there for 
forty-nve years, the court granted a perpetual injunction, for 
that after so long time a surrender should be presumed, and 
the rolls may be lost, and no reason the estate should be 
avoided after so long a possession ; and the Lord Keck cited 
t'he case of Ljford and Gower,{k) in the Lord Coventry's 
time, where au injunction was granted in the like case; and 
^e case of Pigeon and Loveday, 11 Car. 1. where a lease 
was attempted to be avoided for want of livery, after a long 
possession ; case* of Rose and Trelavnh/, 35 Car. 2. (3) 

(1) 5. C. S Eq. Ca. Ab. 996. as general doctrine, in WUtan t. Alkih 

, (9) 1 Vera. 195; t Ch. Ca. 150; 1 Ijac. and Walk* 690. In the present 

£q. (3a. Ab. 306. instance, the question, as relating to a 

(d) That, after long poesessiou, a surrender to the use of a will, coold not 

surrender will be presomed, is confirmed, now arise ; see stat. 55 Geo. 3. c 19t. 

Reg, Lib. 1689. A,fol. 117. The cotirt declared, that by reason of the lengtfi 
of time wherein the phintlff and those under whom he cfaims haye enjoyed the 
premises in question, the defendants otight not to haye any benefit by the judg- 
ment in tlie writ of Aiel ; and, therefore, decreed, that all proceedings on the said 
judgment be stayed by a perpetual injunction of this court : but, neyertheless, th6 
defendants are at liberty to proceed at law, in any action of ejectment, for the said 
premises ; and if any such action shall be brought, the parties are not to plead or 
take advantage of the statute for limitation of actions. 

(C. 118.) ^•— 

fraud upon a A BILL was preferred by a4>urchasery to be relieved against 
purchaser. ^ fraud by giving a particular of greater value than the land 
really was of; but the bill was dismissed with costs, because 
it was the plaintiff's own laches that he would not inform 
f 107 j himself of the value ; and a case was cited by the Lord [Com- 
missioner] Keck, where a purchaser brotight his bill to be 
relieved where incumbrances ^ere concealed, but was dis- 
missed, for he ought to have provided against it by covenants. 
But it was said by Rawlinson, that if the purchaser had in 
that case had money in his hands, that this court would have 
helped him, but not after he had paid his money. (I) 

(I) See onte, c. 9, p. 9, and the authorities there cited. 

And 
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And a case was cited where a man conveyed his land by the 
quantity of one hundred acres, be it more or less^ (2) aud it 
was not above sixty acres, but had no relief because it was his 
own laches. 



«« 



«f 



(f ) It was observed by Sir W. Grant, 
BA. R. in Winch t. Winchater, 1 Yes. 
ftud Bea. 376, that ** the effect of the 
** words, more or leu, added to the state- 
ment of quantity, had never been yet 
fixed by decision ; being considered, 
" fometimes as extending only to cover 
" a tipall difference, sometimes as leav- 
" iag the quantity akogefher uncertain, 
^ and throwing upon the purchaser the 
^necessity of satisfying himself with 
** regard to h." Mr. Sugden, who has 
«alleeled tte leading cues in the 8d 



sect, of the 6th chap, of his Treatise on 
Vendors, thinks the present decision 
can only be supported, on the ground 
that an actual conveyance was taken, 
before relief was sought ; but that, had 
the contract remained in fieri, the pur- 
chaser would have been entitled to an 
abatement, though the aereeroent con- 
tained the words more or less, even if it 
was added '* bv estimation : " which, it 
was observed in Wiitch v. Winohester, 
uhi tuprh, render the description still 
more loose. 



BiRKETT V. Coward. (1) 



(C.119.) 



A BfivisE was made in these words, " I give to my sister H. I<ordf Commi*. 
£^00, npon condition that she give security to leave <^100^^^l^^ 
apiece to her two children, and £50 apiece to A. and B." 

H* died before the testator ; and the question was, whedier 
tbe legacy was lost to the chiidren, one whereof was now 
plaintiif? 

it was argued by Fmch, that the construction of this de- 
vise should be, that H. should have the interest during her 
life, and then the children [take] the principal after her de- 
eease ; so diat although she died, yet Ihe legacy should not 
be lost to the children. 

But per Cut* : the legacy is clearly lost, for it was to vest 
in H. first, (2) and she was to secure the like sum to the chil- 
dren ; and Finch admitted it to be against him. 



(1) 5. C. 9 Vem. 116; 1 Eq. Ca. Ab. 
t97. 

(S) C<nhyn v. French, 4 Ves. 435. In 
mht V. Davenport, 9 Vem. 521, Sir 
John Trevor, M. R. is said to have de» 
cided in opposition to the case in the 
text; hot bis decree was reversed by 
Lord Cowper, C. S., if, indeed, any 
decree was made at the Rolls, which 
appears doubtful from the report in 1 
P. Wms. 86 ; and see Ixon v. Builer, S 
Frice. 4f ; Topliey. Baker, 9 Cox's Ca. 
ISl. But it may be a question in this 
case, whether it was really necessary, 
as aaid, that the legacy should vest in 
H. f whether the condition with which 
the device was coupled, did not convert 
it, as far as related to the children, into 
a tnwt? If so, it would not lapse by the 



death of the trustee, Moggridge v. Thack^ 
«ei/, 1 Ves. jun. 473 ; Mlet v. England, 
Free, in Cha. 201 ; which last CMse is 
very like the present in its circum- 
stances, though it received a different 
decision. Imposing a condition should 
seem as unequivocal a mode of raising 
a trust, as using precatory words, which 
have -frequently been decided to have 
that effect; (Harding v. Glyn, 1 Atk. 
469 ;) provided the subject of disposi- 
tion, and its amount, are, as tliey were 
in this case, certainly ascertained, ^r- 
tis V. Rippon, 5 Mad. 434. If the con- 
dition, affecting as it did the whole 
amount of the legacy, should be consi- 
dered as amounting, in substance, to a 
bequest over; then« it is well settled, 
the death of the first legatee in the tes- 
tator's 
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tator's life-time would not now disap- reconciled ; it ahould be obterred, faow- 
point the ulterior object of such testa- ever, that Miller v. Warren, there re- 
tor's bounty ; Humbetttone ▼. Stantont ferred to as a decision in opposition to 
1 Ves. and Bea. 388 ; though the earlier the present, was in accord with it ; ai 
authorities, several of which are col- appears bv the extract from Reg* Lib* 
lected in the notes to the report of the wliich the learned editor has annexed to 
principal case in Vernon, are not to be ^ that case. 



(C. 120.) Lower V. Weale.(I) 

LonisCommja. The plaintiff's father, tenant in tail, sold his land to the 
sioners. defendant^ and made him a conveyance, the defendant taking 

Vpon a bill of ^^ ^^^^ ^^ ^^ tenant in fee ; the defendant afterwards finding 
review. that he was only tenant in tail, preferred his bill to compel 

him to levy a fine, and make farther assurance, and had m 
decree accordingly, having paid his purchase money ; and it 
was decreed that the defendant should enjoy against the ven- 
dor and his issue, and all claiming under them ; the vendor 
lay in the Fleet, and would not make farther assurance, and 
died in prison. 
[ 108 ] The plaintiff, being heir in tail, brought his bill of review 
to reverse the said decree, and assigned for error that he being 
heir in tail ought not to be bound by it. 

It was argued by the Attorney General and Mr. Finch for 
the defendant, and by Serjeant Hutchins and Sir William Wit* 
Hams for the plaintiff*. 

It was insisted for the defendant that the decree ought not 
to be reversed, but that the plaintiff being issue in tail ought 
to be bound by it, because die father in his life-time could 
have barred him by a fine, and it was what in equity he ought 
to have done, having received his purchase money ; and that 
which carried it farther in this case was, that there was a 
decree and judgment of the court, that he ought to have 
done it. 

It was admitied, that if tenant in tail contracts for the pur- 
chase of his estate, or makes a conveyance thereof, and levies 
no fine, that no bill will lie against the issue in tail to compel 
him to convey ; but here the piatter being decreed against him 
in his life-time, whether the issue should come in to avoid 
that decree, it being a decree which ought injustice and con* 
science to be performed } 

I. Obj. The issue in tail claims paramount the tenant in 
tdHperjomiam doni. 

Ans, The issue in tail derives his title through the tenant in 
taU> to convey himself to the estate. 

(1) 5. C. Pollexf. 57, as to the ori- Fox ▼. Cmne» J Vem. 306 ; in Trtderkk 
ginal hearing and decree. The proceed- v. Frederick, 1 P. Wms. 780 ; and 1 



ings on the bill of review are cited in £q. Ca. Ab. 966 
V9wtU V, Powtllt Prcc. in Cha. J79 ; in 
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!2. Obj. This decree is to set aside the statute de donis. 

An%. It is not so much to set aside that statute* as it is to 
come in aid of the statute of fines» which was made to bar 
intails. 

Besides, if this decree should not bind the estate, it would 
put it into the power of the nocent person to elude the justice 
of this court ; for if be will lie in prison and be obstinate, the 
purchaser is cheated of his money. 

In many cases the act or neglect of tenant in tail shall affect 
the issue, although no fine be levied ; as in case of a foi^ 
feiture of the double value, upon marriage, the estate shall be 
diarged in the hands of the issue, although the party dies. (2) 

But to that it was answered ftr Maynard, that is by virtue 
of an act of parliament prior to the statute de donis, and 
then, according to a rule in law, a subsequent statute doth 
not abrogate a precedent statute, without express words. 

They cited Octavian Lombard* s case, (3) but that differed [ 109 J 
from this, because the issue in tail there had a benefit by the 
act of his ancestor, and so was bound by it 

Lands devised to a man and the heirs of his body, and that 
the devisee should grant a rent in fee ; the devisee grants 
accordingly; and adjudged that the issue in tail was bound 

But to that it was answered, that the grantee there did not Bro. feoffineni 
daim under tenant in tail, but from the devisor. ^ '■'^ 

This court hath from time to time enlarged its power to 
make its decrees effectual ; it was held all along until King 
James's time, that the decrees of this court bound only the 
person, and could not meddle with sequestrin^ of land ; nei- 
ther did the court of exchequer ever do it till of late ; but 
finding their decrees would be useless in many cases where 
the person was obstinate, it is now the conmion practice of 
both courts. (4) 

It was doubted till of late, whether a common recovery 
suffered by a cestui que trust in tail should bar the remainder 
nan. In a case between Workman and Downing^ the Lord 
Bridgman was very doubtful ; but that point is since settled 
in the case of the Lord Chief Justice iforth, (5) by the opi- 
nion of the Lord Nottingham, that it would bar, for two 
reasons. 

1. Because a trust is not within the statute de donis. 



(S) Stat. 3 Edw.1, (or the stat. of 209; and in ErnngUmv. Erringtcn, t 

^cttm. 1.) c S4 ; but wardship, value Bulstr. 43. 

aad forfettitre of marriage, with other (4) Ante, c. 109, p. 99 ; jtoit, c. I4f, 

feudal exactions, were abrogated by Btat p. 125. 

is Car. 2, c. 24. (6) Reported in 2 Cba. Ca. 63. 78; 

(3) Cited in Verey* Sampton, Hardr. tlie point does not, now, admit of dia- 

pute ; Blakg ▼. iMxim, Coop. 186. 

2. A 



HP9 Dft fiJUf. s. mem. 1€S9. 



^ A inrti ti m cmbve of this 

For tke ptu^tf it ms iKMtod, tk^ tke one k IhI wh 
■rtittrd, and did daim ftr fonmam 6emL, and kad aaaci of 
■■lii—iiii for iuf i C fU i , which ooohi no vav he honed 
■Bdl tke act wkkk gave power to har kr a ine, vaci tke way 
of a fonMnow recoverj was foomd oot, wkidi was takafara 
bar because of tke supposed reoooipeiice. 

It uofteaaaid kcie, tkat tkis court skouU alwajabecaa- 
tious of attuming a legidatiTe power, lo avoid aa act of par- 
Kwrl; bessdet, if it skould once be admitted, tkat Ike iMM 
m tail dkouM be otkerwiae barred tkan by a fine or rcoofciyy 
tkere wooU be uo stop. 

Obj. Thb is ia tke case of an kouest puiikas er, aad so tke 
court ought to kelp as fiu* as tkej can. 

Am. Tkat maj be said in all cases wkere a bub pays 

mumew, and ererj creditor may saj as muck wkere kis dfbt is 

[ 1 10 1 ^^f ^^ ^ consequence of tkat would ke to let in aB jod^ 

ments, statutes and mor^ages upon tke estate-taiL CafW 

Mkuare vult- (6) 



C6) U wiD be Kcn froa the other ITifgi—, qtrf « Gib. B» Hey. !<♦; 
Botioef of this case, dtcd hi note 1, that and m L^ Cmxmtwjfs cmk, A|ipriii 



It was ahimatcljr decided the issoe m to S FoobL 78. 85 ; see, ahoi Cmr ▼• 

fvl eodd not he boimd hj the decree; Layer, t P. Wtts. €96; Hail v. Bdt, 

and see extract Irooi Beg. lA, vifwi; iUd. 6M. 
see the same detmnioatinn m Ssi^aa v. 

Bj Beg, LSb. 1690. B. fcL tSi, we collect that the oripnal decfce wm f»- 
Teised; and that the defendant to the bin oC renew was ocdeRd to tedelHcr fa A» 
plaintig' pnitsiisn of the ptcaHaes obtamed ander the said original 



(C. 121.) HiLLlER 17. HlLLIER. (1) 

Derise to dis- A DEVISE was made in these words: " I give to my daugkfer 
^"~^^ Hillier ^1000, to be ordered and disposed by her, and for the 
^j^i^j^^lHI^ g^ benefit of her children, as she pleaseth, without giving an ao- 
count to any body.'* Mrs. Hillier died and made no disposal; 
the defendant, her husband, took administration; and the 
children, the plaintiffs, brought their bill for this <£lOOO: and 
the sole question was, whether there was any interest vested 
in the children by this devise? for if there was not, then it be* 
longed to the defendant, who was husband aud administrator 
to the wife; and it was insisted for him, that it being given to 
the wife by the first words of the will, the husband became in- 
titled to it ; and it was compared to a case adjudged in this 
court, where a devise was made to the wife, for her separate 



(1) S.C, S £q. Ca. Ab. 455. 



use. 



mf CUftIA CANeslXARIJE. 



110 



use, and that the husband should have nothing to do with it; 
notwithstanding these todgbtive words, it was h^d that the hus- 
band should have it, no trustees being appointed, (2) for as 
soon as it vested in her, die Ya^ gave it to the husband. But 
yet it was argued, that if a devise be made to the wife in trust 
for another, though the husband be intitled in law, yet it shall 
be still subject to the trust; and the oases of Civill and Rich, 4"^Caiei6i 
2 Rep. C. 141, and Gratte and Borrett, were cited, where it ^^^ 
batb been held, that a man deviseth a personal estate to his 
ffik,^ to dispose amongst her children as she shotild think fit, 
fkat it is n6t in hier power to make a great inequality in the dis^ 
pos2i, unless there be some particular reason for it, and it 
shall go in e^ual sh&res amongst them. (3) 

fitit the prracipat cause was referred, and so the court gave 
ao Ofi(imon, but seemed doubtful in the case. (4) 



(t) Birt the lafw seems now sertled, 
that a devise to a feme covert for her 
ipjf use, or for her separate use, will ex- 
oude die husband's marital rights. £r 
pmU Bay, 1 Mad. t07 ; Adamson v. 
Armitqge, l9 Ves. 419. And if no 
tnifleef are appointed by the will, the 
hm will c»nvert the husband into a 
trustee for his wife. Bennett ▼. Davis, 2 

P. Win. 318. In Jones ▼. , dted 

m iMumb T* MUnes, 5 Ves. 530, Lord 
Alvanlej, M. R., was of opinion, that a 
devise to a narried troroan for her own 
■te, made the ssbject of devise her ve- 
pmte property: but this was overruled 
m Wills ▼. Sayers, 4 HSlad. 411 ', and in 
JMerUr. Spieer, 5 Mad. 499. 

(S) In Box y.Wkitbread,l6YtM.U; 
and in Buuher v. Butcher, 1 Ves. and 
Bea. the doctrine as to illusory appoint- 
■ents U much discussed; but the diffi- 
csity of laying down any fixed rule on 
the aabject is hardly removed. In the 
last case, however, it is observed, that a 
power of distribution, however large the 
temsyis a power in some degree cdupled 
with a trust ; which if not executed band 
Jtie, the court must resort to diat loose 
doctrine, that " equality is equity," and 
the fond is to be distributed to all alike. 

(4) la Bradley v. Bradley, 13 Ves. 
455, Sir W. Grunt, M. R., observes, 
"The distinction is, perhaps, slieht, 
"which exists between a gift for life, 
*f with a power of disposition super- 
" added ; and a gift to a person indefini- 
? tivcfyt with a superadded power to 
** dispose by deed or will : but that dis- 



ci 



« 



tinction is perfectly established. A 
gift to A. and stch person as he shall 
appoint, is absohite property in A." 
Now, in the principal case, there was no 
express estate given for life, to exclude 
the implication of a larger interest ; and 
the mode of appointment was not re* 
stricted by any rorm whatsoever; in which 
last particular the present case is stronger 
than that dted. But, on tlie other 
hand, no particular objects of bounty 
were pointed out in Bradley v. Bradleu ; 
but here a benefit was intended for we 
testator's grandchildren; though tlie 
proportion which each should take waa 
left discretionarv. If the true construc- 
^on of tlie win be, that the wife was to 
take only for the benefit of her children^ 
though in such manner as she thought 
fir, the husband, as her administrator, 
could have no beneficial interest in the 
fund: but if the wife bad a power of 
spending any part of the money, for 
other purposes than those expressly 
pointed out, there was, strictly, no 
trust; and the husband was entitled* 
Pushman v. FiUiter, S Ves. 9 ; Malim v« 
Keighley, 2 Ves. 531 ; Wynne v. Httw- 
kins, 1 Br. 180; BuU ▼. Kingston, 1 
Meriv. 3^ ; Morriee v. Bishop of Jhtr* 
ham, 10 Ves. 536 ; Parsons v. Baker, 18 
Ves. 478; Bland v. BUmd, t Cox's Ca. 
355; Cnrtiis t. Hippmi, 5 Mad. 434. 
The subject of disposition over must be 
an ascertained one, or the words of re- 
commendation will not be binding upon 
the first taker. 



Bif . JJh. 1690. A. ffL 7£4. The Lords Commissioners- recommended a re- 
ference ; which seems to have been complied with) as no further entry of the cause 
ku been discovered. 
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(C 122.) Wiseman t?. Beake and Tyson. (I) 

Lords Com. The plaintiff was intided to a remainder in fee, after the death 
miBskmen. of Sir William Wiseman, without issue, and having occasion for 
Bargain unrai- j£^00, borrowed it of the defendant Beake, and gave a judg«- 
'ooablt. ment or statute to pay £91000 upon the death of Sir William 

Wiseman, without issue, in the year l6S0. 

In the year 1683,(2) the defendant being informed, that a 
court of equity would interpose in this unreasonable bargain^ 
by the advice of Serjeant Philips, exhibited his bill in this 
court, that the plaintin might pay him his money, or else that 
he might be concluded to be relieved. 

The now plaintiff then put in his answer, and refused to pay 
the money, but insisted upon his bargain, and swore that he 
never would seek any relief in a court of equity, and yet. Sir 
William Wiseman being dead without issue, preferred his bill 
to be relieved. 

And here it was insisted upon, and admitted, that this is not 
in the case of a young heir, but the plaintiff, at the time when 
he made tlie bai^ain, was at least forty years of age, and a 
Proctor at Doctors Commons, and therefore supposed to un- 
derstand himself, and no surprise proved, but the bargain made 
r 112 1 3^ ^^ plaintiff's instance; and there being a bill and answer, 
it was said to have gone farther than any other cause of this 
kind. 

But, notwithstanding, the court decreed, that upon the 
plaintiff's paying to the defendant his money and interest, the 
securities should be delivered up; (3) and the bill and answer 
was looked upon to be a contrivance, which, if it should once 
take, would be the common practice; and it was said per 
Keck, as fortifications of fraud do increase, so the courts of 
equity must invent new batteries against them ; and Maynard 
was so much against these bargains, that he was for giving 
only the principal, and no interest; but the practice having 
been otherwise, the defendant had his interest. 

(1) S. C. 2 Vern. 121 ; l£q. Ca.Ab« feudant, arising out of similar tnms- 
91. actions. 

(2) See 2 Cfa. Ca. 136, and 2 Vem. (3) Ante, c. 71 ; Bovei ▼. Hwft, 3 
14, proceedings against tlie same de- Ves. and Bea. 119. 



Dyeb 
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Dyer V. Tymewell.(1) (C.123.) 

The defendant being a Justice of Peace in the west» >vhen the Lords Com- 
prosecution was there about Monmouth's plot, by terrifying ™>»»»ncr8. 
the plaintiff that he was like to be prosecuted, got JE50 out of 
him; whereupon the plaintiff preferred his bill here to be re- 
lieved, and the court decreed him the payment of his money 
back again. (2) 

(1) S, C. i Vern. ISS ; 1 £q. Ca. Ab. the civil fraud is the admitted proTincc 
1S6* of courts of equity : even in cases 

(2) For though the critninal part of ifvhere the courts of coninion law have a 
the offence was punishable by indict- concurrent jurisdiction. Bright v. Eymm> 
ment, and now the stat 30 Geo. 2. c 1 Burr. 396 ; Colt t. WoUtatan, t P. 
94, and 53 Geo. 3. c. 64, expressly ap- Wms. 156. 

ply to this case, still to relieve against 

- Reg. Ub. 1689. A./oi. 928. Decree,— that the defendant in exacting the said 
£50 has done ill ; and therefore do, and shall, repay unt9 the plaintiff the said 
£50, together with the farther sum of £l3, as interest for the time he has held the 
same ; and shall also pay onto the plaintiff hiafuU costs that he shall swear he hatli 
been out of purse by reason of this suiL 



Croke V. Watts.(I) (C. 124.) 

The question was upon the statute of distributions, \i'hether a LordsCom- 
brother or sister of the half blood should have an equal share rois«oners. 
"with the brother or sister of the whole blood; and several "^ ^°* 
4:a8es were cited, as Modern Reports, 209; 2 Jones, 93, 
Smithes case; Hill and Bird, Sty. Rep.; Lady Butler* s case, 
that administration shall go to the residuary legatee, because 
the statute of administration is to supply the will of the intes- 
tate, and to be construed as near it as may be ; and Glas- 
cock's case was cited in Latch and Rolle, tit. Prohibition, 
8cc. 

But the court were of opinion, according to the late reso- Ante, Case 105. 
lutions,(2) that the half blood was in aquoH gradu, and ought 
to have a whole share. 

(1) S. C. Show. P. C. 108 ; 2 Ventr. now clear, point, have been cited, ante, 
317 ; S Vern. 1S4 ; 1 £q. Ca. Ab. 249. in note 4 to c. 105, p. 95. 

(2) Sufficient authorities upon this, 

lUg. Lib, 1689. A fil, 260. The court declared, that the plaintiff, though only 
of the half-blood, was entitled to an equal share of the personal estate of the intes- 
tate, with the defendants, who were ot the whole blood ; and decreed accordingly. 
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(C. 125.) 
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GOREK V. MaBSH. 

A- A CREDITOR by judgment, was paid by the ezecator out of 
die personal assets, there not being sufficient to satisfy other 
creditors, whereupon they prefer their biU against A. and the 
heir, either to compel A. to take his satisfiMrtioo out of the 
famd, or else to have the benefit of his judgment, that diey 
might be satisfied out of the land. 

And the court seemed to incline that they would do it^Cl) 
rather than debts should remain unpaid ; for although at law 
A. hath his election to proceed for satisfaction, either out of 
the real or personal estate, yet he ought not to be chancellor, 
ao as to be under his power whether the debts should be paid 
or not, so long as he is not at any prejudice, but must have a 
satisfaction* And Hutchins said, as the heir had many times 
the justice of the court, for his benefit, (2) so he ought like- 
wise to be subject to the justice of the court ; and this being 
a case for payment of debts, is stronger than in case of lega- 
cies ; and he said it had been resolved, upon great debate, 
that where there were assets of the personal estate, and an 
executor made, but not a residuary legatee, (3) this court, in 
ease of the heir, hath ordered a debt chargeable upon the heir 
] to be satisfied out of the personal estate ; but in case of an 
administrator, it was never doubted but they would do it in 
ease of the heir. 



(1) It HiU be done, if, at auy period 
of the cause, it appears a specialty cre- 
ditor has been paid oat of the personal 
estate, even though the bill was not 
framed with that yiew. Gibln v. Oi^er, 
IS Ves. 416 ; Trimmer ▼. Bayne, 9 Ves. 
fll ; poU, c. 140, p. 1S4. 

(f ) If the heir, or devisee, of real 
estate, is sued by a spedaJty creditor of 
the testator's, such heir, or devisee, may 
stand in the place of that creditor to be 
teimborsed out of the personal estate. 
Mogg V. Hodges, 2 Ves. sen. 53; Pock- 
ley ▼. Pockley, 1 Vem. 37. It should 
be remembered, however, that in Ht^' 
miltoH V. Wariest 2 Ves. jun. 65, it is 
said, " this equity subsists only between 
^ the heir, or devisee of the estate and 
" the residuary legatee ; it cannot inter- 
" fere with the disposition of other parts, 
" as specific or general legacies, much 
" less with the interests of creditors :*• 
and see, to the same effect, Hawes v. 
Warner f t Vem. 477 ; Liukins v. height 



Ca. iemf, Talb. 54. But this rule, 
again, must be qualified by the decisions 
in Heme v. Meyrick, 1 r. Wms. tOt ; 
Long V. Sh4fn,ib. 403 ; ClUion v. Buri, 
ib. 679 ; and other cases there cited, in 
which it is laid down, that, although, as 
against land descended, legatees may 
marshal the assets ; yet, every devisee 
of land is a specific legatee, and shall not 
be broken in upon, or made to contri- 
bute to a pecunu&y legacy : so that if 
specialty debts of the testator are paid 
out of his personalty, the legatees cannot 
come against the real estate pro tanto. 
The distinction is recognixed by Lord 
Hardwicke, C, in Gorton v. Hancock, t 
Atk. 457, and in Hnuby v. Roberts, 
AmbL 129 : see, also, Keeling v. Brown, 
5 Ves. 362 ; Aldrich v. Cooper, 8 Ves. 
397 ; Scott v. Scott, 1 Eden, 461. 

(3) The equity seems to be the same, 
both for, and against, a residuary lega- 
tee, as for, or against, an executor. 
Reintaon v. Gee, 1 Ves. sen. J5f . 

Heir 
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Heir anJ Administrator. * rC. 126.) 

The Lord Plymouth, being the grantee of the custody of a 
lunatic, with the rents and profits received of the estate pur- 
chased lands ; the lunatic dying, the question was between 
the heir and administrator, who should have the benefit of the 
purchase ?(1) 

And the court was of opinion, that the administrator should ^^ Gate tat. 
have it, and not the heir; for if the money had not been laid 
out, it had been clear that the administrator should have had 
it ; and if laying out of the money would alter the case, then 
it would be in the power of the grantee of the custody, to pre- 
fer the heir or admmistrator, as he pleased ; and they said this 
court may either follow the land purchased, or the estate of 
my Lord Plymouth. 

It was admitted, that if an estate be incumbered, the guar- 
dian or tn^tee of an infant may with the money raised out of 
the estate dear the incumbrances, (2) and that will enure to 
the benefit of the heir, in case the infant dies ; but that is not 
like this case. 

(1) See mite, c. 105. p. 96, note 6. 708 ; £s fforte WhiU^ia/i, ia re Hinder 

(2) Osenden t. Lord CromptoH, t Ves. 2 Meriv. 103. 
jmL 75; £r parte GrinuUme, AmbU 



Peacock v. Spooner. (C. 127.) 

The trust of a term for years, upon a marriage, was limited ^^ Commii- 
to A. the husband for life, then to B. the wife for life, and then "*'"*'^ 
to the heirs of the body of the wife by the husband to be be- "J"****!*^*!?' 
gotten; A. dies leaving issue, B. marries a second husband rj^d notes.] 
and dies, the husband takes administration ; and the question cont 84. 
was, whether the husband should have the term as adminis- ^^^^ *^ 
trator to the wife, or the issue ; and resolved, that the issue ' 
should have it ; for, to support the intent of the settlement, 
they would take the words heirs of the body to be descriptio 
penotUBf and not words of limitation. 

Note> That this seems to carry the trust of a term farther 
than any other judgment, and contrary to former resolutions, 
bttt all the commissioners were of that opinion. 

Note, That after HilL term this cause was heard upon an 
appeal in the House of Lords, and the appeal was dismissed, 
and the decree confirmed. (2) 

(l) 5. C. t Vem. 43. 195 ; 1 Eq. in cases eiactly the same in tpeeie with 
Ct. Ab, 36t. itself. Fearne*s Potthwna, 390. 39T ; 

(S) See, VUHen ▼. VilUn, S Atk. Theehridge ▼. KUbum'r, t Ves. sen. 
73* Bnl the aathoritT is ibllowed pdl? t37 ; Garth v. Baidwm, ibid. 660. 

By Rfg. 
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B> Btg. Lib. 1690. B.f9L tS. «e leini.tlait thb enat vat fint Inwl befbie 
Jcierir», C^ who decreed in £ivor of tbe admioiitraior ; the lepoit above aUndet U> 
m rebeariiig beibre tbr Lords Cotnmwriooeri, who dedared tliej saw no reuoo to 
gnre the pUiniiff (tbe adinioistrator) may rdkf apoa hit bill, hot dwmmrd the mae ; 
and the pli'mtiff haTing obtained pofc>e»«OD of the premiiM, imdcr the ianmer decree, 
he was ofdoed to reaasgn the nuae to the deCendantSy the iaaae of the d e c ga w rd /c 
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(C. 128.) 

Copyhoidno t NoTE ; it was Said per Cur\ and agreed^ that where a copy- 
Afl*rOkK75. '"^^^ ** devised, and no «iinrender made to use of tfie will, the 
PdM»'c«tef7f, court will supply the defect of a surrender, in case it be for 
^ provision for a child, but it is the circumstances of the case 

that induce the court to do it, for they will not do it in all 
u(l) 



(1) Bat lee, now, slat. 55 Geo. 3. c is still required, are noticed in Dte ▼. 
I9f. Tbe onlj excepted cases, in BartU, 1 Dowl. and RjL 91. 
a sorrender to the use of the will 



(C. 129.) 

In a forfeiture of a lease by a tenant for non-payment of 

Forfiritnieand rent, 8lc. and the lessor enters, the lease is avoided ; it is a 

^te'case io« ^®***' equity for this court to decree, upon payment of arrears, 

nund notes.] ' ^^^^ ^^^ lessor shall make a new lease with like covenants (1) 

but in some cases it will not ; as if there be any unreasonable 

covenants, and the party hath once legally discharged himself 

of them, this court will not compel him to make the same 

covenants again. 

(1) Post, c no. p. 192. 

(C. 130.) m 

Attets. Note. That where a mortgagor in fee was bound in a bond, 

d Keb. 307. &nd died, and the heir sold the equity of redemption, it was 
cont. rthis case, held, Ist, that the equity of redemption since the statute 
in Keb. was 3 ^j frauds and perjuries, was assets (1) to a bond-creditor' 



jears prerious 
to the stst] 



and 

(1) If the mortgage was in fee, and estate was only for a term of years, how- 
forfeited, the heir might at common law ever long, the reversion in fee left in tbe 
plead n'enf par deicent ; but as he mortgagor would be legal assets ; Plun- 
would still have an equity to redeem, ket v. Penson, 9 Atk. 293. An analo- 
such right of redemption would be equi- gous rule applies to the mortgage of a 
table assets; Solly v. Gowcr, 2 Vem. term; if it mcludes the whole tenp, the 
61. But if the mortgage of a fee simple right of redemption will be equitable as- 
sets 
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and 2cllyi that notwithstanding the alienaticfd, yet the value 
should be assets in the hands of the heir, (2) come al moy fuit 
ditper Sir F. Winnington, il esteant de Cancilio en le Case. 

Nota, Que per le Slat. 29 Car. 2. 3. the trust of an in- 
heritance is assets by the express words of the statute, and 
liable to a debt by bond. 



•els ; if a remainder of the term is left 
in the mortgagor, ihmt, if the interest is 
alf^one, may be reached at law; case 
of Sir CharUt Cos's creditors; 3 P. 
Wms. 341 ; but not if it is atnut term ; 
Sectt V. Sckoky, 8 East, 484. And it is 
to be observed, that where judgment is 
obtained against an heir who has a re- 
Tcrsion in fee, by descent, snch judg- 
ment is with a euset eteaUio ; and the 



creditor cannot, by a bill in eqaitr, 
compel the heir to sell the reversion in 
fee, before it comes into possession ; but 
must wait for the assets quando oret- 
derint; Fortrof v. Fortrof, t Vem. 134 ; 
KinasUm ▼. Clarke, % Atk. 204. 

(2) A court of equity would hold the 
heir to be a trustee, <fuoad the debts ; 
and, so far, the estate equitable assets; 
Skiphard ▼. Laitwidge, 8 Ves. 30. 



[ 116 ] 
(C. 131.) 

A MAN that had a lease of a dean and chapter, all expired, WUL 
except nine months, dcviseth all his interest in the said lease to ^^ PaWica- 
B. and afterwards recovering renewed the lease, and republished 
his will ; and the question was, whether this new lease passed 
by the said will ? and resolved that it did, by virtue of the new 
publication, and was like the case of Brett and Rigden in^ 
Flow. (p. 340) concerning lands purchased after the making o{\ 
die will, which passed by the republication. (1) 

And the Lord Hutchins cited a case, where a man lying on 
his death-bed, and being asked where his will was, pointed to 
a box, and said, it is in that box, and held this amounted to a 
new publication. 



(1) fiariMs T. Crow, 1 Ves. jun. 
499. but as this appears to have been 
a lease for years, it u not quite clear 
that even republication was necessary ; 
tllou^ had it been a lease for lives, the 
naewal would have been a revocation ; 
Mmrwood v. Turner, 3 P. Wms. 168 ; 
Ahmey v. MiUer, S Atk. 598 ; Carii v. 
drte, Ridgew. 2(2 : in James v. Dean, 
15 Ves. 238. it is allowed that a testator 
any so express his intention respecting a 
lease as to pass any renewed interest in 
h, existing at his death ; and the words 
of the will at present under consideration 
seem to. express that intention. In Sitr- 
ling V. lydiard, 3 Atk. 199. the tesiator 
devised " all his leasehold estate/' and 
Lofd Uardwicke, ,C. asked, '* whether, 
if the testator has i;>urchased a new lease, 
that would not have passed ? and if so, 
vliy a naw term in a lease should 



not equally pass V* In SUater v. AV 
ton, 16 Ves. 201. it was said, that it 
roust always be a question of in- 
tention, whether a renewal of a term 
should pass by a devise, or only the 
term which actually existed at the time 
of making the will ; and, in that case, 
words very similai* to the present were 
construed not to take in a renewed 
lease ; that, however, was not a college 
lease, as to which, though it may not be 
strictly accurate to speak of a tenant 
rtgfct of renewal (see ante, c. 12. p. 13) 
yet the experiroentallj grounded hopes 
of such renewal constitute a well under- 
stood interest 'Randall v. RusuU, 3 
Meriv. 196 ; and see Colegrave v. Man- 
by, 6 Mad. 8i. But, at all events, the re- 
publication, in the principal case, made 
the devise good as to the renewed lease. 
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^^' Aft^rr tfcM Hff l%mM mortg^eth Ins sud eatifte k fce to 

M«#if# Ir/f £1¥Xk m$$4 hTUt that bjF aootber deedcoarcrs all his 
MH^UfUf UmUs€% imd ihif htm, upoo tnut to nue maaej to 
pi/ lii« MpU, mtd thii »orploi to iua r^t hdrs ; aod tbe 
plaiiililf yfHmtm% her I/ill (iff her anniiitj in puisuaBce of die 
¥fitt, iim mAn #|ii««(iofi wa«, whether the mortgage m fee and 
fAm amftjnne^ in tru«i (being liliewise of the fee) or eidier 
fit iimm, dill amount to a revocation of the win : (2) and aQ 

^JJ I l^U **?f'^" ^^' ^' • Venu it) Bmer w. Dyer, 5 Vet. 656. 

three 
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three comn^j^sioners were of ppiniQn that, die surplus being 

to his owa right heirs, that was still io bjs Qwn power, an4 

should be subject to his disposal by the will ; and the case of 

Hall and Dench was cited^ where after a devise of lands the 

devisor made a mortgage in fee, and adjudged that the devisee Poat, Cue S77. 

■kould have the equity of redemption. 

And Trevor said he always held it for a rule in this court, [ 118 1 
and never knew it fail, that a conveyance should never operate 
farther than the intent of the parties at the making of it, and 
here is no appearance of any intent to revoke this will, i 
£ep. Conce. 154. cant. 

Mrs. Danby's case was cited, where she joined with her 
'husband to levy a fine, in order to the making of a mortgage, 
■ed hdd that it should not bar her of her dower. 

And Finch said, in matters of conveyance, the intent of the 
parties did govern much at common law, and cited a case ad- 
judged in the King's Bench, where there was a power in a 
conveyance to revoke by deed ; that a covenant to levy a fine, 
and a fine levied in pursuance thereof, was a good execution 
^ this power, although the deed of covenants alone was no 
revocation ; neither was the fine alone, because it was to be by 
deed ; and yet both together did amount to a revocation and 
declaration of new uses ; (d) and so it is if a fine be levied first, 
and a deed to declare the uses afterwards, this will be a good 
execution of the power, although a fine alone would have 
been extinguished, yet the law shall take both deed and fine 
together as one conveyance, according to the intent of the pan- 
ties. It was decreed for the plaintiff. 

(S) Pir Hale, C. J. in Locctter'scasf, ibid. $69. Carth. n. 9 Show. 185. 
% Vculr. fSO. " fitff turn protunt «'«- peti, c 137. p. 192, &c. SU. p. 1^6. 
gld^juneta vaUnt ,**' Herring v. Broton, 

Ktg. Lib. 1691. B.foL 638. The coort declared, tliat notwithstandiog the tabie- 
qeent deed of truit, the said will subsisted as to the phunt^QTi annuity, uid as to the 
jgofBfer children's provision, after payment of the said mortgage and the other 
dtbU, according to tne said deed ; and, therefore, decreed, that the said mortgage^ 
ind the tertato^s other debts, be in the first place paid ; and that, after payment 
thereof, the plaintiff's annuity, and the £40 per annum apiece given to the younger 
ijllliffrin for their maintenance, shall be paid out of the remainder and surplus of the 
Hflator^i estate ; and that an account be taken of the same ; and that, \fk meantime 
lid witidn one month then next, the trustees shall pay unto the said plaintiff £50 
kr hm present subsistence. 

-^•^ (C. 134.) 

A QOPTHOLD is granted in rjsversion after two liyesi Habmi Lords Com- 
imif wnorten^ murtumredditipnem, &c. of the tenants for life 4 ^^^^/^ 
dbe tenants for life sell their estate to A. and surrender to the ^^ 
hondp to the end that he may admit A. the vendee ; the copy- 
holder in reversion eaters aiod brings an ejectment^ and reco- 

K 2 vers 
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Vers at law ; A. brings his bill, and has relief, becanse the 8UP> 
render being only to admit A. the purchaser, it was against 
c6nscience that the reversioner should enter. (1) 

(l) For the satrender intended bj^ was to operate merely as a eon^ejaiioe 
the grant, was such a surrender as should thereof to another person. CAaKtreU 
.. ... determine the estate; not one which v. Randall, 1 Le^, 91, 



(C. 135.) Mr. Bennett, Appellant, v. Lord Salisbury, 

Mespondent.O) 

* 

Appeal to the Bennett of Buckinghamshire by his will gave to his two 
A*'te*Caae4^ daughters twenty thousand pounds apiece, to be paid unto 
98. ' ' them at their respective ages of twenty-five or days of mar- 

riage, which should first happen, so as such marriage be had 
[ 119 ] after the age of sixteen, and with the consent and approbation 
of my wife and my cousin Lee; and if they shall many 
otherwise, then to have only ten thousand pounds ; and he 
devised the residue of his personal estate to trustees, to be 
laid out in the purchase of lands to be settled upon his daughters 
for life, remainder to their children, prout, &c. 

Bennett the testator dies, and the Lord Salisbury married 
one of the daughters before the age of sixteen, witli the con- 
sent of the mother and trustees; and Mr. Bennett the ap- 
pellant married the other daughter. 

The sole question was, whether the Lord Salisbury's lady,, 
by marrying before the age of sixteen, had lost one half of her 
.portion by the construction upon his will i And the cause 
being heard in chancery, the Lord Salisbur}' had a decree foi* 
the twenty thousand pounds, and thereupon Mr. Bennett ap- 
pealed. 

For Mr. Bennett the appellant, it was insisted. 
That the words of the will were very plain that the testator 
intended but ten thousand pounds, in case the marriage should 
be before sixteen. 

That in this case, here was no forfeiture of the whole por^ 
tion, but only of part; that here was a devise over, (2) (and 
then the court of equity could not interpose, as was held in 
the case of Fry and Porter,) because the surplus was appointed 
• . f . to be laid out and settled, and by breach of the condition the 
ten thousand pounds fell into the surplus. 

That in every will the testator is his own Chancellor, and 
if his intent be apparent, a court of equity ought not to 
examine how reasonable it was for him to make such will, 

(1) & C. 2 Veni» t^; Neb. 170; t (f) See ante, c 9, p. 10, and notes: 
.Ventr. Sd5;. but erroneouslj. Sldsu. but» tn this case, there w|u nocipress 
^85 ; 1 £q. Ca. Ab. 109. ileTise oyer; see 5 Cha. Ca. 1S5. 

because 
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because aumy tiintt testators have reasons to themselves which 
VenotknoWn. 

For the Lord Salisbury it was insisted, that forfeitures are 
odious in law^ and therefore shall be taken strictly. 

That conditions to restrain marriage are absolutely void by 
the civil law. (3) 

That a condition not to marry without the consent of A. 
and B. is likewise void by that law, inasmuch as it is put in 
thepower of others whether the party shall marry or not 

That the testator could intend no more, than that his daughter 
should not marry improvidently ; and here it was agreed on all 
hands to be a good match both as to quality and estate ; and 
it was in proof, that the testator himself was in treaty for this [ 120 ] 
match, whilst hb daughter was under sixteen. 

That the very words of the will might be satisfied, and yet 
no forfeiture, for the word otherwise should refer to the next 
antecedent, M'hich was the trustees consent, and that she had ; 
and besides, here she living till after sixteen, may be said to be 
married after sixteen. 

And they cited the Ijady Bellasis^s case, (4) concerning a 
devise of eight thousand pounds, in 15 Car. 2. adjudged by 
the Lord Clarendon, assisted with Hales and Keelmg, where 
such a condition was agreed to be only in terrorem: and the 
decree was affirmed. 



t 



5) Ante, c 17, p. ii, and notes. 

4) Reported, pott, p. 171 ; and see, post, c. 263, p. 187. 



The decree appears in Beg. Lib, 1690. A. foL 609. The court thereby de- 
clared, that, notwithstanding any construction which could be put upon the words 
.of the testator's wij], as implying that the marriage of his daughter under the age 
of sUteeo should be a forfeiture, the Lord Salisbury ought to be relieved. 
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* * HuN(»EBFOBD V. Eable ^ oT. (1) (C. 136.) 

Rogers mortgaged lands, and in 1655 he and the mortgagee Fraud. 
conveyed to the defendant upon trust to pay the debts men- 
tioned in the schedule^ and afterwards for provision for him- 
self and his children, and the surplus to the heir; in 1667 he 

(1) S.C, 2 Vem. 261 j 1 £q. Ca. Ah. 148. 

became 



i&o 
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became bound in a bond to the plaintiff, atid the plaintifr 
r 121 1 preferred his bill to be let into this estate to be satisfied hift 

debt. 
Power of renh It was insisted for the plaintiff, that this was a fraudulent 
•**"*"• deed, there being a power of revooition in the deed. But to 

that it was answered, that it was not a general power, but by 
consent of trustees, (2) which did not make it fraud within the 
statute ; and so it was said by Trevor, a power to revoke fbr a 
particular purpose would not make a deed fraudulent. 

It was alleged for the plaintiff, that this deed was only for 
payment of part of his debts, part being omitted out of the 
schedule. 

If a man made a settlement for payment of his own propet 
debts, and not to be liable to the payment of such debt^ [a^ 
to which] he is only a security, it was doubted per Curiam, 
whether this wonld make the deed fraudulent or not; but th^ 
court inclined that it would, because it may be the credit of 
the security is that which occasions the lending of the money; 
and Trevor said he once attended my Lord Bridgman upon 
such a settlement of his own drawing, where such debts, for 
which the party was only a surety, were excepted, but my 
Lord Bridgman ordered the party to pay diat debt. (3) 
Trast to pay Hutchins cited two cases, where land was devised fbr pay- 

debts and lega- ment of debts and legacies, that the debts should have thb 



cies 



P^^ (;,3Q 559, preference, and that they should not be paid in proportion ; 
and in one of the cases a decree for payment In proportion by 
Bridgman, was afterwards reversed by Nottingham, and the 
debts ordered first to be paid. (4) 



(f ) Ante, c. 8, p. 9. See, aIso» the 
case of St. Saviour t Rectory, Lane, ft. 

(3) See, pott, c. 308, p. 237, for the 
reason why the deed was held frau- 
dulent. 

(4) Rogen t. SkiUicome, Ambl. 188. 
For though by the 4th section of the 
Stat of fraudulent devises, 3 W. and M. 
c. 14, simple contract debts are to be paid 
pari pattu with debts by specialty where 



there has been a Kmitation of lands ibr 
payment of all iust debts ; that ift oafy 
because the equities of both classes of 
creditors are equal : but to put a vo- 
luntary legatee on the same footing with 
a just simple contract creditor, would 
be a perversion of the very title of the 
act Kidney v. Coutmaher, 12 Ves. 
154 ; ante, c. 54, p. 149; pott. Append. 
*c. is. 



Reg. Lib, 1691. foL 10t6. The parties were ordered to proceed to a trial at 
law in order to ascertain the validity of the said deed of trust and settlement ; at 
which trial, the said mortgage) or any other matter which could hinder the full 
trial of the validity of the said deed, was not to be insisted on : the court declared, 
that, after such trial, it would give such orders and directions as might be proper ; 
but no further eutiy relative to the cavse bis hem found* 



Duchess 
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122 ] 



Duchess of Albemable v. The Eabl op Bath. (1) (C. 137.) 

The Duke of Albemarle having made his will in 1675, makes Power of levo. 
a setdement by deed in 1681, wherein he settled great part off^<^^^cnM. 
his estate upon the defendant, with a power of revocation by ^^"51^' ^■*® ^' 
deed or will^ to be executed in the presence of six witnesses, Pott, Cam sri. 
Aree whereof to be peers, and upon tender of 6d. After- 
wards in 1687 he makes his will, testified by six witnesses, 
but none of them a peer, and gives his estate to one Mr. 
Monk, and no tender was made of the 6d. 

In this case it was agreed, that this was not a legal revoca- Ante, Caie 7t. 
tion, because the circumstances were not pursued according ^ 

to the power, there being no peers witnesses to the last will, nor 
any tender made of the 6d. so the only question was, whether 
the Court of Chancery should supply this defect, to establish [ 
the last will, as it was said in some cases it had done ; and the 
case of Arundell and PAilpot, (2) and several other cases to 
that effect were cited. 

And this rule was laid down, and seemed to be agreed, viz. 

That where there are two conveyances to two several per- 
sons which are merely voluntary, there this court shall not 
supply any defect in the execution of either of the conveyances, 
or of any power, and there he that hath the first deed hath the 
better right. (3) 

But this court will oftentimes, in case of a purchaser or a 
creditor, or for a provision for a younger child, supply the 
want of livery ; (4) or attornment or surrender, in case of a 
devise of a copyhold; (5) and so likewise in case of the exe- 
cution of a power of revocation, where all circumstances are 
not exactly performed. (6) 

And though it was alleged that the law had been very 
favourable in the construction of the execution of those 
powers ; as a power to revoke by deed, where a fine was levied, 
and a deed sealed afterwards to lead the uses, adjudged a good 
revocation, though the fine itself had extinguished the power, 
yet both shall be taken together for one conveyance. (7) 

And it was said, that the circumstances of revocation ought 
to be pursued, or othervi'ise it would not be good, although 
the law hath sometimes been favourable in expounding where 



(1) S. C. Nelfl. 196; 9 £q. Ca. Ab. 
071 ; and, at great length, in 3 Cha. Ca. 
15. 

(t) AnU, c 11.1, p. 10f« 

(3) See Stapilfn v. StajnUon, 1 Atk. 
9 ; Morrit ▼. Morrit, ibid. 401 ; £k parte 
DaAdft. 18 Yes. 149 ; Graham t. Gm- 
ham, 1 Yes. jun. 275 ; Coventry t. Co- 
venlry, t Atk. 368 ; and, particalarly, 
Ckvering t. CUttming, % Yen. 476 ; 



cited in WorrnU t. Jacob, 3 Merir. 
270. 

(4) Btirfi ▼• Burgh, Rep. temp. Finch, 
28 ; voit. Append, c. 14. 

i5> See, now, 55 Geo. S, c. 192. 
6) Bat the intent to revoke most 
have been manifested ; Uolmei t. Cog' 
hiU, 12 Ves. 216. 

(7) AnU, v; 133, p. 118 ; pat, c. 212, 
p. 164. 

they 
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tbej are pnrtned; ss wbere a man reserved a power to leroke 
bj express words, by deed or wiD, and made his wiU an^de- 
\ised the land, this was construed a rerocation bj express 
words ; so in the case of Williams there was a deed, though 
the fine was first levied, so it was revoked by deed. 

In the principal case, the court delivered no opinion, be- 
cause other points were to be debated, but inclined that they 
could not supply the defects of the execution of this power. 
Adjoumatur. Afterwards the court delivered their opinion 
for the Lord of Bath, that the deed was not revoked. PoU» 
Case 271. 

[ 123 ] -— 

(0.138.) 

XofdiCoaMMs- Held by the Lords Commbsioners, that if a copyholder 

sioMfB. purchase a copyhold for three lives, and put in his own life 

Trvff. and two others, Habend' successive secunditm amsuehidinem 

Post, CsmSoo. Manerii, if the first taker paid the money, the other two are 

but in the nature of trustees for him, and he may dispose of 

the estate in equity, although it be in a manor where there is 

no custom for the first taker to dispose, unless it shall appear 

that the other two lives were put in upon some consideration, 

or in pursuance of some agreement, &c. 

If a man makes a conveyance to A. in consideration of mo- 
ney paid by B., A. is but a trustee for B. by virtue of this re- 
nilting trust, notwithstanding the statute of frauds and perju- 
ries, ^thou^h no trust be declared in writing. (1) 

It was said by Hutchins that above twenty years since, this 
court would not execute an agreement for a copyhold made 
without the privity of the lord, because be was concerned to 
accept the surrender (2) and admit. But about twenty years 
8ince> that difference between a copyhold and freehold was 
laughed out of the court. 

(1) Bot this rale holds only ai be- advance, nota trnsti Fmdi t. FmeA, 15 

. tween strangers ; if a fisther makes a Ves. 50 poll, c. 151. p. 128. 

purchase in the name of his son, such (2) IVti/iams v. Lord LimsdaU,%\tu 

purchase will, primd facie, be held an 756. 

/n 1 Oft \ ^y^^"^^ ^ '^^ ^7 

(I/. loy.JI /Sanders r. Deligne and Barns. 

Lords Commif. The plaintiff had taken a mortgage for 500 years of one, 
sioners. whom afterwards he discovered to be but tenant for life, and 

Purchaser with- hearing that there was an estate in J. S. in trust for infants, 
«iot notice. gg^g ^ conveyance of this estate, to protect his mortgage, the 
I V" « bill to mortgagor being dead ; and the question was, whether he 
torexlose. could do it by virtue of this conveyance, he havipg np notice 

of 
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of this trust when he lent the money ; or whether he should 
not for this estate be a trustee for the children ? 

Hutcbins : It is a settled rule of this court, that whoever 
takes an estate clogged with a trust for children, presently be- 
comes a trustee for those children. 

Trevor and Rawlinson doubted, and cited Sir John Fag*s 
ca8e(l) where a purchaser got a deed of intail into his hands^ 
whether he doth it by power or otherwise, (2) if he had no no- 
tice of it when he made the purchase, he shall not be bound to 
discover it. A case was cited where a man got a ladder and 
fetched a deed out of a window, and yet was not bound to 
discover it to impeach his title : And Culpeper^s case was [ 124 ] 
cited, where a man had bought gavelkind land of the eldest 
son, and paid his purchase money, without knowledge that it 
was gavelkind, and afterwards for a song bought in the titles of 
the younger brothers, who were ignorant of their titles, yet 
could not be relieved afterwards in this court; the purchaser 
having honestly paid his money without notice, may use what 
means he can to fortify his title. 

Trevor : If we do not set aside his deed, or subject it to 
the trust, yet we ought not to assist him in any thing, and so • , ^ 

not to decree any foreclosure in this case ; but if he hath got a 
title at law, let him make the best of it he can at law, but he 
shall have no aid of this court. (3) 

(1)1 Cha. Ca. 68. see, ante, c. 47. p. Hiichcoch t. Sedgwick, t Vera. 159. 
iS. (S) See, however, Titmer t. Back, SS 

(t) Siddon t. CkameUt, Bunb. 298 ; Yin. Ab. SI. 



Colchester v. Lord Stamford and Lady Suffolk. ^C. 140.) 

If a legacy of <£500 be given to A. chargeable upon the real Legacy chvge- 
and personal estate, and another legacy of £500 to B. charge- ^ °*!?i^ 
able upon the personal estate only, and the personal be only ^stttcT'**"'*^ 
£500, in this case A. shall not have any thing out of the 
personal estate, but shall be wholly satisfied out of the real 
estate ; for although where there is a debt by judgment or 
statute, which chargeth the real estate^ there this court cannot 
hinder the creditor's coming upon the personal estate, because 
he hath right so to do by law, and it is not in the testator's 

Ewer to take that right away ; still there the other creditors 
ve an equity to charge the real estate for so much as is 
taken out of the personal estate, and may prefer a bill for that 
purpose ;(l) but in the case of legatees the party shall not be 
sent round about, but the legatee, who has a charge upon the 

(l) Ante, c. 123. p. 113. and notes. 

real 
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real estate, must take hk satisfaction there, and shall not come 
upon the personal estate. (2) 

And />er Trevor, if a man hath two daughters, and deviseth 
to one jf 1000 out of his real estate, and to another <£lOOO ool 
of his personal estate, there if the real estate be evicted, that 
legacy is lost, and shall never come into an average with the 
other upon the personal estate. (3) 

(i) Hyde t. Hyde, 3 Ch. Rep. 161 ; (3) Sayer t. Sayer, IVee. m dtt. 

Uatten t. Matien, i P. Wms. 4S2. poft, S9S. 
c 334. p. 265. 



[ 125 ] 



(C. 141.) Lowe 4r«f/' v. Baker, Roll and Cluttebbocke. 9JJ May 

17 Car. 2. 

Injonction to Peb Lord Chancellor, with advice of the judges, an injunc- 
^^**®™* tion doth not lie to stop a suit at Leghorn or any other foreign 

parts. (1) 

(1) See, however. Lord Cranstmin v. ceir may cauae jastice to be done, if Ibe 

Johnston, 3 Ves. 18? ; if the subject of defendant is withui the jarisdiction ; 

suit lies in any of the colonies tubfect to Foster v. Vassall, 3 Atk. 589. 
the British Crown, the court of chan- 

Beg. Lib. 1664. B,foi 610. An injunction was granted to stay proceedings at 
law in this cause, either in this country or in parts beyond the seas. But, hyfoL 
701, we learn, that the Lord Chancellor, having advised with several of the judges, 
declared, he tliought it not fit that any injunction should be granted in this cause ; 
and did therefore order that the injunction already granted should be dissolved. 



(C. 142.) Hide v. Petit. Mich. 1667. (1) 

Lord Keeper, FOUNTAIN, in maintenance of the jurisdiction of chancery 
aron umcr. ^^ grant Sequestrations on the real and personal estate, for 

Sequestration breach of a decree for a personal duty, urged Sacheverill v. 

PoiT Cue 16S. SacheveriU in King James's time. The contrary side admitted 
' it well, in case the defendant had gone beyond sea ; so if he 
will absolutely lie in prison. Lord Keeper hinted, that a 
court baron in a judgment in deceit, did sequester the profits 
of the real estate by a judgment in debt ; the mayor of die 
staple may do it ; therefore it is reasonable the high court of 
chancery may do it. Fountain alleged that it always had been 
done, and so was the law of the court, which is consequently 

(1) 5. C. 1 Ch. Ca. 91 pest, c. 215. p. 168. 

the 
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the bw of the tiatioti ; (fi) tbe common law did ttot attach the 

bodies for personal- duties, yet attachments or ^udpomos had 

been always allowed as the process in chancery ; and in chan- AocouDt aguiist 

eery there hath been account against executors time out of Executors 

mind, though not by the common law or statute law at this 

day; but Fountain would not defend the sequestration of 

Gnoses in action, or on copyhold (3) estate^ whicnwas in ques'> 

tion, being on a motion to discharge such sequestration for a 

personal duty* 

Serjeant Fountain said, he knew several bills to be relieved 
against general securities by statutes, by giving securities on 
particular lands. 

(9) Martin ▼. Kerridge, S P. Wmt. (3) Bat fee, WtUtehead t. Harrium, 

240 ; Anon. Modey, 301 ; Morrice v. 1 Barnard, K. B. R. 4S1 ; CoUtan ▼. 

Bank of England, Ca. temp. Talb. 02, Cardintr, t Ch. Ca. 46. 
mnU, c. 109. pv 99. c. ISOb p. 109. 

^ I^g, lift. 1607, A,foL 169. The Lord Chancelbr, aatiated by Moietoo, J. de- 
nied to be attended with precedents, before be should deliver his opinion. 



TiLLEY V. EoERTON. 2? Oct. 12 Car. 2. (1) (C 143.) 

Nic. TiLLEY the plaintiff's brother, being seised in fee of a Lord CImuh 
messuage, &c. in the county of Southampton, by deed in 42 ^^^^'' 
mortgaged to Egertou in fee for security of <£ 150 with in- J* Bridgeman. 
terest; afterwards in the presence of Egerton, the plaintiff [ 126 J 
purchased the premises of Nic. Tilley, and paid him part of Mortgage 
the purchase money in hand^ and gave him security for the re- h^^' 
sidue; afterwards in l651, the plaintiff did agree with Eger- Executor. 
ton, for the t^demption and purchase of the premises, and a p ^9. 
that in satisfoction thereof the plaintiff should pay £6 for ten p^CaM 144. 
years, and then<£l20 at the ten years end, the premises to be 
conveyed to the plaintiff, and the deeds to be delivered up 
to him ; and upon the said agreement, the deed of mortgage 
and other deeds to be delivered up, by the consent of the 
plaintiff and Jo. Egerton, to Jo. Collier, an attorney, to draw 
the agreement into writing, to the end it might be sealed by 
the plaintiff and Jo. Egerton, but before that could be done, 
Jo. Egerton in 1653 died, leaving the defendant Egerton his 
heir ; and Julian Egerton, his wife, the other defendant, took 
out letters of administration ; the heir and administratrix con- Interpleader. 
tested in their answers, who should have the money, the bill 
being for an interpleader ; and it was decreed for the heir. (2) 

Vide 

(1) 5. C. 1 Ch. Rep. 181. SCb. Rep. cited in the margin, as well as the refer- 
63i 1 £k|. Ca. Ab. 326. ences in the notes thereto ; by which it 

(f) But see the next case, aiid those is, now, i«ell established that the exe- 
cutor, 



126 
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Vide St. John, executor of Grobham, agaiost Wareham(9^ the 
same point decreed l6 matiii 11 Car. I. 



cator, and not the heir of a mortgagee, is 
entitled to the mortgage money. It 
wUI be recoUected, however, that thia 
decree wai made ten yean before the 
Stat, of distributions was enacted ; pre- 
▼ioos to which, the judges natorallj in- 



clined in favor of the heir rather tiiaa of 
the executor, who might ^e a stranger in 
blood to the fiunily. See Pefil t. SmiA, 
1 P. Wms. 8. 
(3) 15 Yin. Ab. 455. c 5. in notes. 



R^. Ub. 1660. B./oL 170. Decree, that the plaintiff shall have the redemptioo 
of the premises ; and as there was no proof of any defic»ency of personal estate of 
the mortgagee, the coort (with the assent of the Lord Chief Justice) was clearly of 
opinion, that the heir of the mortgagee ought to hare the money to be paid lor the 
redemption of the mortgaged premises. 



(C. 144.) 

Lord Keeper 

Bridgeman, 

J. S&rton. 

BCortgage 

money. 

Heir. 

Bkecutdr. 

Interpleader. ' 

Ante, Case 11* 

17,li3. 



Owen t?. White Is al-' 6 JVot?. l667-(l) 

The bill was preferred by the mortgagor against the heir of 
the mortgagee in fee and his executors, praying that the^ 
might interplead who should have the money ; the mortgagee 
had devised all his mortgages to the executor ; therefore the 
court decreed the whole money to the executors ; (2) the 
counsel insisted that the heir ought to have part, for that the 
mortgagee had not given all his fee away, for the words, for 
ever, were wanting, nor any words of the heir or heirs of the 
executor ; but decreed ut supra. 

(1) 5. C. 3 Cha. Rep. 20, and see 
ibid, 96. Nels. 5t. 

(«) Cripf ▼. Grytil, Cro. Car. 37. 
Upon the principle that a mortgage, in 

Reg. lib, 1667. 'B.fol, 221. The court declared that all the mortgage money 
belonged to the devisees under the mortgagee's will, and not to his heir. 



whatever form it may be taken, is still 
bi4 a security for money, until foreclo- 



sure. 



(C.145.) 

Injunction 
against a par- 
liament man. 



Mr. Ottoway's case. 10 Nov. 1 667. 

Lord Keeper granted an injunction, for want of an answer, 
against a parliament man, but ordered no attachment should 
be taken out. (I) 



(1) But in less than sixteen yean af- 
terwards, as appears from tlie anony- 
mous case in 2 Cb. Ca. 163, the prac- 
tice was established, which at present 
prevails, of making sequestration the 
first actual process against members of 
either House of Parliament, for a con- 
tempt in not appearing. An attach- 



ment, however, must be previously 
sealed and entered, upon which the se- 
questration is grounded ; but such at- 
tachment is never executed. Gilb. For. 
Rom. 67 ; and the first order for seques- 
tration is always ntii; Bema/v.Afor^ii 
ofDannegal, 11 Ves. 47. 



He 
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(C. 145. b.) 
H'E denied to grant an injunction to quiet the possession of Injdactiontix 
an office^ though affidavit was made that the party was in pos- ^^^ P<^' 
session three years peaceably before the plaintiff's bill exhi- ■**"®^ 
bited.(l) 

(1) But see the Lady Poine't cote, 1 Vem. 156. 



Barker v. Kellet. Trin. 1667. (C. 146.) 

The bill was preferred by the plaintiff, as heir to the mort- Lord Bridge- 
gagor, to have redemption against Mr. Kellet, who wa^SS* turn 
assignee of the mortgagee, and to know what he paid for the fronT^ astig- 
assignment, and on payment of the money Mr. Kellet paid for uee of a mort- 
the assignment, to have a reconveyance. Kellet demurred to ^8^ ^^ 
that part which required him to set forth what he paid for the ^ ' 
assignment, and because the bill had not made the first mort- 
gagees parties ;(1) and ruled a good demurrer, for that he 
should not discover what he paid on the assignment; and if 
the plaintiff will redeem, he shall pay what was due upon the 
original mortgage. (2) 

0) Ante, c. 66, p. 59» and note.' aunnot add to vrhat is due» settle the ac- 

(9j But, as between the mortgagee count, or turn interest into princIpaU 

jBod persons cUiiDing under him, with- Matthewi ▼. Waiwyn, 4 Yes. 1<8 ; poti, 

oat the privity of the mortgagor, they Append, c. 8. 

(C. 147.) 

If an infant suffer a decree by consent, it is for ever reversi- IniSuit. 
ble ; (1) otherwise of an adversary bill. 

* 

(l) Probably a typographical error Dow*s P. C. 146. However, in fitttt^r- 

fbr " irreversible." Sarriten v. Ranuey, field v. Butterfield, 1 Yes. sen. 133, au « 

S Vet. sen. 488 ; Wall v. Buthby, 1 Br. appeal from a decree by consent seems 
488 ; Bradi$h v. Gee, Kenjon's Rep. to nave been entertained : and see pott, 
76 } Bemal v. Mar^fuit of Donnegal, 3 c. 166, p. It9. 



Windham v. Windham. (C. 148.) 

Decree by consent, for a lease, or other personal estate, shall Lord Keeper, J. 
bind purchasers, otherwise, said the Lord Keeper, you will Twisden. 
blow up the Court of Chancery. (1) 

(1) Brodiifc T. Gee, Ambl. S99. See last case, and references there made. 



In 
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In otipiud VSU, or biO of revivor, if tlM defindfauift ka& sot 
appeared, but stands out aU process of coBtnapty the bJH shall 
9o€h9taitnproeomfawj^l) bot this only when tlia drfr»rfaat 
hath appealed, and stands oat all process for waBt of an an- 



(t) 



w. 



V, tih0 itat.5 Gcou SLc SS; 



.iCoK'fCft. 104; 



(C. 160.) 



AMte 



Bill for payment of money upon a bond mnst be against aD 
the obligors, (1) or else he can have no decree, and in dus 
0tqmtas nan ieqmtur legem* 



(1) FOTCMfcdbfigvriiCDiilkdtothe 
■wttinw ofiUthe odicn m takii« the 
•eeomi* Mmdtae r. JmAttm, 5 Atk. 406; 
mmk, bj BMkmg tke wMe BMiber par- 
Ifai, Uk dfcvitj of aootkcr mH liar ooo- 
tribvtioa b aroideiL See note to Bim 
▼. Blm, t Vcntr. 548 ; bat if the biU 
tfiin^ nd the 4''^tKliwrt adnriti^ the 
^bitgor to be iatolvcnl^ die latter 

; ifjyeritew ▼. Omig, t Dick. 



736; CMUMfB T. n I ill I. 16 Vo. 
5t6. Ithatbcenaid^tbatiftbebodl 
tt joint and jaa«4 tbc creditor aiajr sae 
•eTCiaflj, if he ploHca. CtUoa t. OHf- 
Jitk, iV. Was. S13; but this mom 
ovcvbM in CmUara v. TliaipaM, «U 



Mprfla See, howevcTa ott/wttd ▼• Cni^f 
6 Mad. 114. but in that 



▼. 

been cited* 



^ipcai to haw* 



C 128 ] 
(C. 161.) 

TrattpreMned. MASTER of the Rolls said, if the father purchaseth land in the 
Ante, Caie 36. name of the son, a young infant, it shall not be presumed a 



Pott, Caie tl6 



'tru8t.(l) 



(1) AmU, e. 138, p. It3, note 1. 



(C.162.) 

ForfeitoTO set PLAINTIFF preferred a bill against a legatee, for that she mar- 
tetfabytofwer. rying without consent, the devisor limited to the plaintiff.(l) 

The defendant demurred, for that she shall not be forced to 

set forth her own forfeiture. (2) 



(1) AfUi, c. 9, p. 10, and notes ; e. 
17, p. 2l,andnores. 

(i) The distinction seeras to be, whe- 
ther the derise over be a conditional 
limitation, or merely depends on a clause 
of forfeiture ; lu tbs fint case, it is said, 
the defendant cannot demur to a bill 
4br discoTcry, whether the condition 
has, or has not, been performed. I^ieat 
T. Evant, 3 Atk. 260 ; and, see, Jordan 
T. Holkham, Ambl. 209. It must be 
owned, howerer, that it is very difficult 
to reconcile the decision in Lucui ▼. 
Evam, ubi tuprof even with those judg- 



ments which allow the distinction tiieie 
taken. CAaunccy t. Taktmrdemt S Atk. 
393; fTroiteslM ▼. Bendtsfc, 3 P. Wms. 
238 ; and see Mmmmi ▼• Mcmnim, 3 
Cb. Rep. 68. The report of Chmmctg 
T. Feiihaukt, S Vcs. sen. 266, does not 
mention expressly how the case was de- 
cided ; but it may be collected frodi 
Lord llardwickc's ohtervalioos, thattfae 
demurrer must have been allowed ; and 
Lord Redesdale, in his Treatise on Eq. 
PI. p. 161» refers to the case as att au- 
thority to that effect 



SufiPGBNA 
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138 



(C. 163.) 

SuBP(BNA in nature of a ScT Fa^ to revive a decree ;(1) the F^^my, , ^ 
defendant doth not answer, but is examined upon interrogato- uponiaterroga- 
ries to clear his contempt. * 



tones. 



(1) Aft the prooeftft by mbpceiut ictre (juent to the decree, it is now the pnc« 
faeioi nwirtd the decree only, bat was tice to revive in all cases, indtscnmi- 
Ineiectoal as to any proceedings subse- nately, by InlL BCitf. 55. 



Parol agreement^ with 20s. paid (I) for the sale of a house, (C. 154.) 
was decreed without farther execution proved ; and the Mas- 
ter of the Rolls said, he should have demurred on the bill, (2) 
but having now proceeded to proof, he would decree it, and 
did. 



(1) It most be lecoUeeted, that this 
decree appears to hare been made 
O^HNigh the date is but loosely fixed in 
tte text) nine years before the stat. of 
ft i nds was enacted ; snce that stat mere 
payment of money b not such a part 
performance as wiQ take an agreement, 
touching lands, ont of the statute. The 



reasons are givan in Clmam t. C^ahe, 1 
Sch. and I^. 40, where the leading 
case of Seagood t. Male, Free, in Cha. 
560, is cited: to which add, AUiy t. 
Dmehamft, 13 Ves. St9. 

(t) But see Cootk r. JackMon, 6 Ves. 
17, that the benefit of the statute may 
be had at the hearing. 



SfiTMER V. NOSWOETHY. Hill. l670. (1) 



(C. 155.) 



Defendant pleaded himself a purchaser for a valuable con- Lord Bridge- 
sideration; but ruled no good plea, in regard he did not plead ^^* 
himself a purchaser from some of the plaintiff's ancestors; for chaser upcm a 
a purchase from a stranger, without title, was held no good raluable consi- 
plea, and therefore the defendant was ordered to answer. ^^'•***J5' 

Hill. Vacation, 1674, being the second seal before Easter t7!i,i^uJ^.} 
Term, on motion by Mr. Nos worthy, the plea was held good 
by the Lord Keeper Finch, and all the subsequent proceed- 
ings set aside. 



(1) S. C. Reported, as to the fint 
eider, made by Lord Keeper Bridgeman 
oeeRuling the plea, in 3 Ch. Rep. 40; 
Ncb.lJ5; and SEq. Ca. Ab.69. As 
to the whole proceedings, in Rep. temp, 
fiadi, lOS, where the grounds upon 



which Lord Keeper Finch rtTened the 
order made by his predecessor, and 
allowed the plea, may be found. These 
grounds have since been fully esta» 
hlished by numerous deciiions; see 
Jtrrard t. Samnden, t Ves. jun. 457. 



By Reg- Lib. 1669. B.fol. 484, we find, that the defendant pleaded himself to be 
apnichaser under a will, which the plaiutifF alleged to have been revoked ; when it 
was ordered, that the defendant do answer the plaintiiT's bill, so far as to bring the 
validity of the said will in issue ; and that the plaintiff do proceed to a trial at law 
ipwist the defendant, upon this issue, " whether the said will was revoked or not ?* 
and such trial is to be confined to the single pomt aforesaid. 

No entry of the reversal of this decree, by Lord Keeper Finch, has been dis- 
covered in Reg, Lib, ; but the report in Ca. temp. Finch, wi iupra, is too clear and 
dioimtrantial to leave the matter doubtful. 

Cocker 



€f aaortfife. 
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(C. 166-) CoCKEE tfuz'ifofr. Betis. £3 Jammary. l6 Car. «.(!) 

Dcnce bj c»o- The defendant had an annuity of <£lOO per amm. gnmted bj 
the plaintiff's father in this manner: a lease was made by the 
phintifi^s father to Beris, the defendant, for nine^p-nine years, 
and Bevis leases back for ninety-eight, rendering <£lOO fer 
arm. and if the rent were behind, Bevis to enter and satisfy 
himself ; Bevis re-enters to satisfy, and the heir desires an ac- 
count, and offers the arrears ; they come to an account, which 
was stated by a master in this court, and then, by consent, they 
come to this decree, that the arrears should be paid by such a 
day, otherwise the defendant to keep the land ; the [daintiff 
paid <££00, being part of the arrears, at the day appointed, 
but being a Colonel in the King's army at Worcester, was not 
able to pay the rest, but was forced beyond sea; and now the 
plaintiff desired an account, and that, on payment, he mi^t 
redeem. 

Obj. That the decree by non-payment of the residue was 
become absolute. But it was answered and resolved, that this 
being by agreement and consent, (2) the decree was but in the 
nature of a mortgage, and the agreement was executed in part 
by payment of Ji^iOO ; and then the other part being hindered 
in payment by an inevitable necessity, (3) the plaintiff should 
be admitted to redeem, and the defendant to reconvey to the 
plaintiff, or whom he should appoint, free from all incum- 
brances by the defendant, &c. (4) 

(1) 5. C. 1 Ch. Rep. 253; 1 Ch. Ca. marked, that manv cases decided imne- 

61 . diatelj after the Kea toration, do not rest 

(f) See, ante, c. 147, p. 1<7, and upon general prindple; but can only 

note there. be referred to a compatnonate cooai- 

(5) ThU, aa appears by the record, deration for very peculiar circomstaneei. 

was the true ground on which relief was (4) See, infra, that this decree was 

gnmted : it has been repeatedly re- affinned, on a rehearing. 

Beg. Lib, 1664. A,fd. S78. On the t4th January, the Master of the Rolk de- 
clared, he was fully satisfied the said decree was in the nature of a mortgage, and 
but a security for money ; although the same was made absolute, and the lease to 
Beris was confirmed ; the condition of the times being then such, that the lands 
could not be sold, by which reason the plaintJiF could not make satisfaction of the 
laid decree, notwimstanding a continued effort on his part appeared for that por^ 
pose : and as this court very often, in cases of iueritable necessity, and no wiHol 
deiiMilt appearing, has enlarged the time for the performance of decrees, although 
such decrees have been signed and enrolled ; and thu appearing to be new matter 
subsequent to the said decree, the court was also satisfied that the plaintifiTought to 
be relieved ; and did, therefore, order and decree, that the parties should proceed 
to an account before a Master of the Court, and upon payment of what should ap- 
pear to be due for principal and interest to the defendant, the said defendant should 
reconvey the premises to the plaintiff. By fol. S6f, we learn, that on the 18th df 
February, the cause was reheard before the Lord Chancellor, (assisted by Archer, J.) 
when the decree of the Master of the Rolls was affirmed, with costs of the : 



Ki^' 



s 
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SliMG^s Attorney v. Sir George Sands. In Scac. Patch. (C. 157.) • 

21 Car. 2.(1) 

Sir Ralph Freeman purchased a lease for years of several 
manors; afterwards he purchased the inheritance thereof, in 
the name of Sir George Sands, being his son-in-law, in trust 
for Sir Ralph and his heirs; afterwards Sir Ralph made his 
will, and made Mr. Freeman his executor, and appointed that 
his said executor and Sir George Sands should convey part, to 
Freeman Sands, and part to George Sands, the two sons of 
Sir George Sands, and their heirs ; the residue to all the sons [ 130 ] 
of Sir George Sands^ by his then lady, (Sir Ralph's daughter,) 
and their heu^, who should be living at the time of his death, 
and then died. Sir George Sands, at the time of the death of 
Sir Ralph, had only Freeman Sands (who soon after died 
without issue^ and the said George Sands; but afterwards Sir 
Greorge had issue another son, called Freeman Sands. Mr. 
Freeman, the executor, refused the executorship, whereupon 
administration was granted to Sir George Sands; afterwards, 
no conveyance being made either of the lease, or of the rever- 
sion, by Sir George Sands, who had both in trust, according 
to the will. Freeman Sands killed George, his brother, and ' 

was afterwards attainted of murder. 

The question was, whether any of those trusts, either of the 
lease, or of the reversion, that were so in Sir George, in trust 
as aforesaid, were forfeited to the King, of whom the lands 
were holden, by this felony and attainder ; who, by the King's 
atlomey, sued Sir George on the Equity side of the Exche* 
quer, to answer the profits to the King, supposing those trusts 
to be forfeited by the felony and attainder. 

The case was several times argued at the Bar, and this 
term Chief Baron Hale and Baron Turner (Rainsford being 
removed into the King's Bench, and Atkins disabled by age) 
both agreed that this trust was not forfeited. 

In their arguments it was agreed, cestui que trust in/ee, or Xniufvriiite4 
fee tail, forfeit the same by attainder of treason, (2) and the ^ the King. 
estate to be executed to the King in a Court of Equity, by 27 
H. 8. 10, and 33 H. 8.(3) 

(1) 5. C. 3 Clia. Rep. S3 ; NeU. 130 ; of treason, The King t. the Exeeuton of 
Hardr. 405. 488. Sir John Daccombe, Cro. Jac. 513, 

(f) In the King r. Lard Nottingham, thoagh, in tlie same case,' it was ad- 



46, it b obaenred, '* it would be judged, tliat ceUui ^ut truit of a chattel 

** inoooTenient that the same land should interest, upon attainder of felony even, 

** be snbjtfct to several forfeitures, at forfeits the same to tlie crown. 
"the tame time, by several men;" and (3) It should be observed that the 

H bat been declared, subsequently to case of The King v. Daceombe, cited, in 

tbe present case, and in opposition to the last note, was decided subsequently 

te dkhim in the text, that the trust of to both these statutes : and see tlie 

a ftcebold b not forfeited to the crown earlier case, reported in Jenkins, p. 190. 



by tlM ccrtM ftt« trutt being attainted 



2. An 



130 IV CURIA CAKCCLLARIiE. 



A%tmammqm £• An alien cestui que trust of anyestate, the estate belongs 
^""^ to the King; which, the Chief Baron said, was the opinion of 

the Judges in Holland's case, (4) 23 Car. 1 ; and that an alieo 
cannot purchase but for the King's use, and that he was of 
counsel m the case. See the case reported in Style, £0. 40. 
Trwttlmbleto 3. As to the King's debt, by the common law, and by the 
i^1iia$*d€hc practice of this court, which is of the common law, cestui que 
trust being indebted to the King, the King shall have execu*^ 
tion of his debt on this trust; for before the statute made, 4 
H. 7. 17, and 19 H. ?• 5, in the time of H. 6, there be 
precedents in this court, that the writ of extendi fac. for the 
levying of the King's debt, was of the debtor's land, or of any 
other land of which any other person was seised to his use ; 
r 131 1 ^^d ^i> ^3s ^^ reason of Sir Edward Cookers caseX3) where 
the interest of the King's debt did attach upon the power of 
the King's debtor to revoke a settlement made of his estate; 
and Pasch. 4 Jac. Ford's security, taken in trust for a recu- 
sant, was liable to the King's debt of <££0, per North; so that 
where the King's debtor hath the profitable part of the estate, 
the King shall not lose his debt by any fiction. 
Trattorinheni- 4. It was agreed that the trust of the reversion would not 
S^torfekm*^**" be forfeited for felony ; (6) which the court held clear, and 
^' cited for authorities, 3 Co. Marquis of Winchester's case ; 12 
Co. 1, 2. 5 Ed. 4. 7; 2 Cro. 513. stat. 33 H. 8. And if 
the inheritance be forfeited for felony, it must be to the lord 
by escheat, which cannot be, because he hath cestui que estate 
for his tenant ; and that no trust of an heir is forfeited for 
felony, appears by 27 H. 8. 10, and there is no wrong to 
the lord as long as he hath a tenant, and therefore till the sta- 
tute of 19 H. 7. 15, the lord could not seise the lands of 
which his villein was cestui que trust ; and if it be demanded 
what shall become of his trust, as if tenant in fee of a rent- 
charge dieth without heir, it is answered, the land shall be dis- 
charged of this trust, as if tenant in fee of a rent-charge die 
without heir, or be attainted, the land is discharged. 
Tfait of a leaae. Trust of a lease for years in gross may be forfeited by felony, 
or outlawry in a personal action. Earl of Somerset*^ case ; 
Hob. Dacomb' 9 cRse^ 2 Cro. ; Balington's case. 
Lease for years. Lease for years, if it be of never so long continuance, if it be 
Ante, Case 70. assigned in trust for J. S. and his heirs, yet it shall go to his 
executors; yet trusts are ruled according to the stile and 
course of Courts of Equity. 
Arealchattd. A real chattel in law survives to the husband, but not the 
SSdJiSST] trust (7) of a real chattel. Co. Lit. Cap. Remit. 351. 

Post, Case 174. 

(4) Aleyn, 14. Wightvr. S4; Catberd t. AUomgtf Gene- 

(6) t Roll's Rep. S94. Bat a simple ml, 6 Price, 474. 

contract debt to the crown will not bind (6) Burgess v. Whtate, 1 Eden, t5f • 

the land of the debtor in the bands of a (7) See, Ofife, c 3S, p. 29, note S. 
hmafidt purchaser. The King r. Smith, 

Cestui 
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Ceshd fue tfwi of an inheritance binds himself and his Tmtt uiet«, 
heirs in a bond, this trust is not assets to the heir ; though it ^^ ^ *^* 
iMth since been questioned (8) in the Lord Chancellor Hyde's 
time : but clearly the trust of a lease for years is assets to 
charge an executor in equity. 

So a trust assigned over to Wait upon the inheritance, Tmst to wait on 
diough of a term, shall go to the heirs, and heirs of the body, ^ "^'***?*' 
tiecayise a shadow kept on foot for a specialpurpose; and this Pott/cJietisl 
hatb a great resemblance to the case of Charters, which go t4S,' 
wiA Ae inheritance to the heir, but if granted over, the parch- Chaiten. 
Oient and wax shall go to the grantee and his executors. 4 H. 
f. 10. 

And in the present case, no trust of the chattel is forfeited [ 132 } 
to the King, because the lease for years was not in Freeman, 
who was attainted of felony, nor the trust in him as a chattel. 
Air that he must have been executor and administrator of 
(jeorge, the son. 

And here it was Sir Ralph's intent, that the lease and inhe- 
ritance should be confounded, and not kept separate; and 
again. Freeman could have this trust but as heir to George, 
and as long as he hath the inheritance in him, and no longer. Waiting term 
but it shall go to the heir as charters,(9) nomine pcma, patron- not forfeited by 
age by foundership, &c.; and the mischief otherwise would be ^^ *^^' 
great, to have such waiting terms forfeited by outlawry. Ahd 
•o judgment was given against the King's attorney. 

(8) It IB now pot beyond question by 341 ; bat wbere it is a term attendant 

9m statote of fraads, t9 Chs. t, cS, on the inheritance, it U, in troth, a part 

ij tbe tenth sect of which a trust of an of such inlieritanoe, and, iilce it, legal 

ttlile in fee-simple is made legal assets. assets. BatcUff ▼. Gravet, 2 Cha. Ca. 

llie trust of a term is, usually, equitable 152. 

Sir Charles Cox's case, 3 P. Wms. (9) Strode v. Blackbume, 3 Ves. tt6. 



Dr. Pery's Case. (C. 168.) 

He had his privilege allowed, in a suit depending in chancery, Privil^^, 
u a member of the convocation ; the same with privilege ofCfrnwoa^Son. 
parliament. (1) 

(1) That is, the defendant's body asninst him, together with the tubpana^ 
amot l»e attached; and he is entitled Newl. Harrison's Pr. 101. 
I» fcoeiTe an office copy of the bill 



Nurse v. Guillem. Mich. 1669.(1) (C. 169.) 

NuBSS was examined as a witness, though plaintiff, to prove Lord Bridge- 

(1) S. C. 3 Cha. Rep.39; t £q. Ca. Ab. 413. 

t L 2 service 



132 
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ProoCaC con- 
tempt bj tlie 
ptaiiitmr * 



^ • 



service of a decree ; and on debate the deposition allowed ;(2) 
and ruled that the plaintiff^s oath was sufficient to convict Uie 
defendant of a contempt, unless the defendant swear quite 
contrary, (3) and on exception to a master's report* the defen- 
dant was found in contempt. 



(2) For though it is aii undoubted 
mie uf evidence, that the suspicious tes- 
tiinooj of a party must not be heard, 
for the purpose of influencing the deci- 
sion of the cause ', that could not be the 
effect of admitting the plaintiff's evi- 
dence in this case ; where a decree had 
been made ; if the question of costs was, 
also, ^as must be presumed,) settled. 
The plaintiff's testimony was admitted, 
not in advancement of his own interests, 
wliict.were previously ascertained ; but 
in support of tlie jurisdiction of the 
court. 

(3) The testimony of one witness, if 
supported by collateral circumstances, 
luay, in some cases, prerail against the 
positive oath of a defendant ; Morphett 
V. Jonet, 1 Swanst. 189 ; To»U v. Ided- 
lieoit, 1 Ball and Beat 40f ; but, in ten- 



derness for the liberty of the subject, it 
is expressly provided, by Lord Claren- 
don's orders, (see Ord. in Cba. edit 
Beames, ^5,) that, although a tingle 
affidavit may be sufficient to ground an 
attachment for a contempt by words; 
yet the party accused will not be com- 
mitted, if he be not found guilty of the 
misdemeanor, save l$y the oath of the 
party who made such affidavit* And 
Lord Hardwicke, C. in the Atum, case, 
3 Atk. 219, considered the same role 
applicable even when tlie contempt 
amounted to battery ; but this has been 
decided otherwise; see ElUot v. Halma- 
rack, 1 Meriv. 303. And the words of 
the order, itself, expressly point out the 
difference of proceeding, according to 
the different degrees of enormity in the 
respective offences. 



lUr. Ub, 1(369. B. foL 74, 115. 136. 488. By the last cited entry it appean, 
that Sie court saw no reason to alter the Masters report, finding the plaintiff to be 
in contempt ; and accordingly confirmed the same : but if the defendant performed 
the decree in question, tlien he was not to be committed, and die deposit made oo 
filing the exceptions was to be returned to liira. The defendant did not perform 
tlie said decree; wherefore, on the 23d of February, he was committed to the 
Fleet, and the deposit delivered out to the plaintiff: by foL 347 we learn, that ou 
the S8th of February the defendant's coua^iel moved fur a habeat ccrpu$, to enable 
the defendant to go down into the country, for the special purpose of performing 
the said decree, and of deliyering up to the plaintiff peaceable possession of the 
premises in question ; i^hich was granted. 



(C,160.)^ [Backhouse v. Middleton.] Hill. 21, 22 Car. 2. (1) 



Lord Bridge- 
man. 

Reyiyor by 
purchaser. 
Ch. Ca. 174. 

Depositions in 
a void suit. 



Bacchus being purchaser exhibited a bill of revivor agabst 
the defendant, and revived the suit by order, and the defen- 
dant Joined in examining witnesses, but at the hearing the 
plaintiff was dismissed, for that the plaintiff as purchaser could 
not maintain a bill of revivor. (2) 

And it was now moved, that in an original bill exhibited by 
Bacchus he might use the depositions taken in the cause of 



(1) S.C. 3Cha.Ilep.39; iCha.Ca. 
173. ie08 ; the last cited report is the 
most circumstantial. 

(2) The contrary decision of Sir John 
Trevor, M. &, in Dunne ▼. AUm, 1 
VefD. 426, is ovemiled: see Hunt y. 
Lord Say and Scale, Sel. Ca. in Cha. 64 ; 



an original bill, in nature of a bill of re- 
yiyor, is the proper course ; upon which 
all parties will have the benefit of the 
former proceedings, and no new defence 
will be allowed. Clare v. W^rdeU, t 
Vem. 548; MinthaU y. Lor<i Mfihm, 
ibid. 672. 



revivor 
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revivor; but the court denied it, because in truth there ivas r J33 1 
never any bill depending in it, for the bill of revivor brought "* 

by a purchaser was void, and the depositions therefore taken 
on no issue, and no bill and answer depending, (3) and conse- 
quently no indictment could lie against the witnesses if per- 
jured. 

Per Amhurst : adjudged in the time of the late commis- Bunm and 
siioners, that where baron and feme in right of the feme exhi- '«"^- 
bit a bill, and the baron dies, the wife may proceed [without] '**^*^®'' 
bill of revivor, (4) therefore Dr. Pery's wife went on, though 
her husband was dead. 

• (d) AiHbrooke*9 Case, Clay t. 9 ; Prac. ardem, Cary, 100, where a bill of reyU 

R«^. SIO. ( Wyatt's Ed.) vor was held the right mode of proceed- 

(4) Anon, 1 Atk. 726 ; Toth. Proc. ing; and, pott, c.«07, p. 160. 
13 j Mitf. 47 ; hot see Randall v. Cow- 



Dalbin V. Prettiman.(I) rQ^ 161.) 

Lands devised for payment of debts; the Master of the Interest for 
Rolls would not allow any interest for shop debts (2) of twelve •*">? ^^^ 
years standing, because he said tradesmen selling on tick, sold 
at a rate accordingly. 

(I) S.C.S Cha. Rep. 64 ; Nels. 136. («) Parker ▼. Ht(t(;Atfifoii,3 Vei. 135; 

Taitt V. Lwd Northwiek, 4 Vea. 819. 

In Reg, Lib, 1667. A. foL 519, and in R. L. 1669. A. foL 86, we find entries 
of this cause ; but withoat any notice of the particular point mentioned in the 



report 



Hide v. Petit. Oct.25, l670.(l) (C.162.) 

This cause had been many years depending in court; (2) de- Lord Keeper, 

creed upon appeal to parliament by Petit [to be] sent back to J* '^JJ?*^' 

be reheard ; upon hearing again referred to account before a ^ k *"^ 

master ; upon hearing exceptions to the master's report, an co^I^t. ^ 

order was made by consent of both parties, to stand to the Ante, Case I4f. 

award of A. and B. Jolleis, two eminent merchants; they 

several times attended the Jolleis; Petit perceiving that the 

Jolleis would condemn him by their award in «£400, before 

the arbitrators had drawn up their award. Petit by deed 

under hand and seal revokes the authority given to the arbi- Authority n- 

trators, and retracts the submission ; however the arbitrators ^^^' 

(1) S,C.t Cha. Ca. 185 ; 1 £q. Ca. (t) Sec, ante, c. U9, p. 125 ; pott, 

Ab) 50. c. 215, p. 168. 

make 
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make their award. And upon debate it was held* tbat Ibf 
award ought not to be decreed, in regard of the said revoca^ 
tiony(3) but the court awarded an attachment (4) against 
Petit, unless he showed cause. And the judges went on this 
reason, 
Awaid. 1. That an authority in its nature is revocable by law, 

EkcepdoD. though referred by order of court ; and a case cited between 
Norton and RoUs in the very point, where the award was to 
have been made by Sir Mund. Brampston. 
[ 134 ] 2. This award could not be decreed, because some matters 
referred were not determined by the award, and so not final,(5) 
and cases cited. Ward v. Sawer, Child v. Colwell, and 13 
Car. Mayer^s case, where, by order of court, the submission 
and award were to be final without appeal or exception, that 
yet the court did allow exceptions to the award as against a 
master's report, and the words without appeal or exception but 
formula clericorum; but the court gave no opinion in the 
point. 

(3) Waten v. Taylor, 15 Ves. 18; Harcourt ▼. Ramibottotn, 1 Jac tod 
NichoU V. Chalie, 14 Ves. 270 ; King v. Walk. 511. 

jMcpfc, 5 Taunt 453. (5) PedUy v. Goddard, 7 T. R. 77; 

(4) Milne v. Grairir, 7 East, 612 ; Seltby v. RumU, Comberb. 456. 

R^. Ub. 1670. A,foL 12. The Lord Chancellor (assisted by Rainsford and 
Wild, J. J.) was of opinion, that the award in this case could not conclude tbe 
defendant ; for that it was but of part of the matter in difference which was 
referred : and, though it were an abuse of the court in the defendant to retitet bis 
consent, after he had attended the reference, having first subscribed the consent 
under his hand; yet such a consent, giving a bare authority only, was revocable; 
it was, therefore, ordered, that the said award be set aside ; but an attacbinent 
was awarded against the defendant for his abuse of tlie court in retracting hia ooo- 
tent ; unless cante shown. 



(C. 163.) Butler v. Wallis and Coole, Executors of Bowy£R.(1) 

LofdBridgman.THB suit was for a legacy; the defendants demanded allow- 

liBgMieftHo- ance for their own legacies first; but it was denied, and 

Smitl^^t ^'^^®*'®d ^*t *° account be taken for the whole estate, and 

paid fint ^^ defendants and plaintiffs to abate equally and proportion- 

ably for what the estate falls short ; and so not like the case 

where executors pay their own debts first at common law, or 

him that first sues his debt in equal degree, before the other. (2) 

« 

(1) 5. C. 1 £q. Ca. Ab. 562. " for his legacy, and is paid, and after- 

(S) Plowd. 54.5, in margin ; Attorney ** wards a deficiency happens, he shall 

Generml v. Robint, 2 P. Wms. «5. In " refund." Anon, 1 P. Wnu. 495. 

equity, " even if a legatee gets a decree 



An 
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(C.163b.) 

An executor is not bound to pay legacies without security (1) Security upon 
to refundi in case the estate prove not sufficient to pay debts, w™«>* o^ » 
to be afterwards discovered, and to refund in proportion, if p^^Cue 169. 
not sufficient to pay other legacies. 

(l) It is not usual now to take such refund, if the assets prove to be defi- 
security, as, whether given or not, a cient. Hawkins v. Day, Anibl. 16^; 
court of equity will compel a legatee to Anon, 1 Atlu 491 ; post, c. 179, p. 141. 






(C. 164.) 

On the return of a subpatna, if a witness wilf not appear and An attachment 
be examined, the paity may take [out] an attachment (l)f^gBin*^^^- 
against him ; and if he appears and deposeth on the other ^!^^tioi,, 
aide, he may suppress his depositions (2) on motion. suppressed. 

O) For the present course of pro« (2) Flowerday ▼. ColUtt, I Dick. 28S* 

ceeding, see 1 NewL Ch. Pr. 975. 



Ro. Pitt v. Ro. Pelham et ux\ et Mab. Sherlet. (1) (C. 165.) 

William Sherley Clarke, in the year 1650, having jointured Devise to sdl 
his wife in lands, by his will confirmed her estate, and devised ^'n^** »™^ '^^ 
that the lands should be sold, and the money disposed by his f^t^^aseTea. 
wife, and to three of his nephews by name ; and if one of 
them died in the life of the wife, then his part of the money 
to his cousin Higham ; the same nephew died in his wife's r ]35 1 
life ; the two other nephews the wife and Higham, sold to 
Pitt the reversion on a full consideration, by advice of great 
counsel that they might sell, and the sale be established in a 
court of equity. The t)laintiff therefore exhibited his bill 
against the defendants, being the coheirs of the devisor, that 
they might be decreed to convey to the plaintiff; and at hear^ 
ing, a trial at law was directed, whether the wife, being in 
truth executrix, might sell in her life-time, or whether the exe- 
cutors of that executrix. On which point, judgment was 
against the plaintiff in the Common Pleas ; and now on the 
equity reserved they came to hearing, and the court dismissed 
the plaintiff's bill, but ordered that this be not drawn into a 
precedent for the future. 

Notwithstanding which it is conceived, that the decree is 
erroneous, according to several precedents in this court, and 
that the defendants ought to convey to the plaintiff Pitt, the 
intents for which they should be sold being certain, and the 
lands certainly denominated, and that it should be judged in 

(1) S. C. T. Jones, 25; 1 Cba. Ca. 176; 1 Cha. Bep. 283 ; 1 Lev. 504. 

equity 
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equity a trnst in the heir (2) to sell, or that the same being 
sold by the legatees, the heir should not impeach the same, 
but confirm them, and cited precedents, orders 1 1 Jon. 99* 
26 Nov. 3 Jac. 9 July 4 Jac. decreed by the Lord Chancellor 
assisted by the judges ; and a case between Hyer and WoT" 
dale. Thomson devised lands to be sold after the death of 
his wife, but saith not by whom ; and the money to be raised 
by the sale to be divided amongst his children ; makes his 
wife executrix. The elder brother and the executrix leased 
i for 1000 years, part to Nic. A. brother, and part to another 

brother, who sold to the defendant Wordale, which sale was 
adjudged fraudulent to overthrow the will ; and a decree that 
the land should be sold, and the money divided amongst the 
children. 

The ground of the statute of wifls, 32 H. 8. is the good of 
children and posterity, and though in the principal case here 
are not children, yet the legatees are the nearest of posterity. 

The plaintiff Pitt*s case, upon petition to the House of 
Lords, was then heard upon appeal from the aforesaid decree, 
and declared the lands ought to be sold according to the will, 

(X> Benlhamv. Wiltshire, 4 Mad. 4^; CarviU y. CarviU, 2 Cha. lUp. 504; 
Pattm V. Ran4oU, 1 Jac. and Walk. 196 ; pott, c. 236, p. 176. 

Reg, Ub. 1667. KfoL 875. A case ordered to be sUted. R. L. 1668. B. /U. 
5%, copies of the ca^e stated ordered to be delivered (o Tw^sden ^d Wild» jf. J. 
that the Lord Keeper rolgbt be assisted by their opinioiu: fol, 57i, precedents 
ordered to be fumislied on both sides : foL 659, this court, having advised with 
the judges, thpugbt it right, for clearing the cause, that the parties should proceed 
to a trial at law oq a feigned istue, to be fettled by one of the masters of the 
court, if the parties could not agree thereon. Reg, Lib. 1669. B. foL 979, b- 
forms us, that at the trial a special verdict was found, and after seveml arguments 
in the court of Common ^leas judgment was given for the defendant : and the 
cause comine on, on the equity reserved, the Lord Keeper (being now assisted by 
Littleton, B.) declared, that the will having been found by the said trial at law to 
be a void will by the very oonstitqtion thereof, his I^ordship saw no colour in equity 
to make good the same ; and did therefore disipiss the pUintiff's bill. Bat his 
Lordship further declared, that be did not th^n^ it fit the case should be dra%m into 
a precedent, in opposition to other cases, this being a single case and not parallel 
■ to any of the cases of which precedents had been produced. See^ mprit^ tli9 
reversal of tliis decree in Dom, rroc. on appeal. 

[ 136 ] -^^ 

(C. 166.) William LocTONt?. Francis Locton, 13 Nov. 13 Car. 1.(1) 

Lands devised WiLLiAM Locton deviseth to tlie plaintiff for life, remainder 

Ante Ca* 166 ^^ ^'^ ^^^ ^^"^ *" ^'' remainder to all his daughters in tail, 

' ' and on failure of all issue of William the plaintiff, devised all 

)iis lauds to be sold, and the money to be divided amongst the 

daughters of Jo. and Rob. Locton, and the sons and daughters 

(I) S. C. 1 Cha.Ca. 179. 

of 
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of Baldarston. William the devisee dieth without issue, the 
devisees legatees exhibit their bill against the heir to have the 
land sold, and notwithstanding some decree made in the life 
of William, upon award by consent, in prejudice of the plain- 
tiff's suit, yet by advice of the judges a decree was against the 
beir for sale of the lands and distribution, it being a trust in 
the heir. (2) 

(t) To the refereDces, in note 2, to the last case, add Mr. Hargrave's note to 
Co.IitL114, a. 

Reg. lib. 1657. B./o2 191. Decree,— diat the defendant, the heir, do sell the 
lands by Iht said will appointed to be sold, and diatribnte the same according to the 
intent and direction of the said will. 



Smith v. Altebly. 24 Car. 1.(1) (C. 167.) 

A. BEViSETH his lands to his wife, and after to his eldest son, 
with condition that if his wife should be with child <£80 should 
•be paid by his eldest son and heir at law to the child after the Notice, 
modier's death ; the wife had a child, and after her eldest son 
conveys away the land to a purchaser; and on proof that the 

imrchaser had notice of the will, a decree was for the daughter S?^'***"' 
or her money devised, and declared it was a trust to go with 
the lands ; and yet this will was void in law, as to the legacy, 
seeing he who was to have the benefit of the breach of the 
condition was the heir, who was to pay the legacy. (2) 

^ (Vi S,C. dCba.Rep. 95. 

:- (S) See, mte, c. 105. p. 96, note 6. pott, c. 348. p. 278. 

^ (C. 168.) 

Witnesses may be examined before replication (I) (if the 
plaintiff doth, not else.) 



(1) " A replication has frequently even after a decree." Jtodn ey ▼. Hartt 
beoi ordered to be filed, nunc pro twnCf Mosely, i96. 



(C. 168. b.) 



Account before a master, the party may discharge himself 
upon his own oath, for any sum not exceeding 40$. (1) per 
Lord Bridgeman and Master of the Rolls, 27 Oct. 1672. 

(1) ManhfielA ▼. Wetttm, t Vcm. and circnmsUntial. BAvwm v. Ciciii- 
.476 ; but the affidavit roust be positive, miii^. 2 Atk. 410. Anon. 1 Vem. 283, 



An 
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(C. 169.) 

Legatees re- Ak executor pays legacies, leaving <£800 debt to pay, and 

^Ate Ctae ^^^^ ' Administration de bonis non was taken out ; the creditor 

163. b. exhibits his bill against the administrator and the legatees » 

[and note.] miJ the court decreed that the legatees should refund, for no 

executor is bound to pay a legacy, till he be secured to repay 

when debts are discovered ; therefore in equity the laches of 

the executor shall not hurt the creditor. (1) 

(l) It seemt, that even after consider- pelled to refund* ^rdwidte v. Mifwie^ 
able laches on the part of the creditors 1 Anstr. 112. 
themselves, the l^tees will be com* 



(C. 170.) Bishop of Worcester v. One of his Copyholders. (1) 

Ix)rd Bndge- Xhe copyholder preferred his bill to be relieved against a for- 
feiture for cutting timber. Fer Cur\ if the waste be volim- 
Forfeiture of tary (2) the court will not relieve ; and an issue at law was 
SvSl^ '•' directed, whether he cut the trees with an intent to do waste (3), 
and the Lord Keeper being pressed to alter this issue would 
not alter it. 

(1) 5. a S Eq. Ca. Ab. 2t5. 4 Ves. 704. 

(2) Ftaeky t. Jhike of Somemt, (3) FoUy v. WUton, 11 East, 57. 
Free, in Cha. 974. Dench ▼• BampUm, 

(C.171.) ,^^ 

Notice of a Jp a man confesseth notice, that the estate in law is in a third 
"°^ person at the time when he purchased, he is bound to take 
notice what the trust is. (I) 

(l) Whenever a purchaser has notice terms of those interests. Tayhr v. 5lifr- 

that the estate is affected hy the interests 6ert, 2 Ves. jan. 440. Smith v. L#ts, 3 

of others besides the vendor, it b his Atk. 490. 
duty to inquire as to the extent and 

(C. 172.) ^ 

g^lJJjJ^^^y J. S. deviseth £500 to his daugher, and if she die before 30 
Ante, Case 44. years of age unmarried, then to be divided between three; 
Post, Case S80. she does receive the money, and dies before that time. Alkd 
Pollezf. 57. resolved that the money should be divided, and her executor 
chargeable, as possessed in trust for the devisees iu re- 
mainder. (1) 

(1) The legatees over might, perhaps, required the money. Ante, c 65. p» 

have insisted, that the first legatee 59. C. 133. p. 116. And see, CktiA- 

should have entered into a recognizance may v. Nicholai, Rep. Ump, finch, 116. 
for conditional repayment, before she 

Ir 
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(C 173 ^ 
If tbe beir, to prevent the making of a will, undertakes to pay Ante, Case sr. 

out of land, this binds the heir who so undertakes. ( J ) [«id note t.] 

(1) Barrow ▼« Grunaugh, 3 Ves. 154. 



CoL. Doyly t?. P£Bsall.(1) [ 138 ] 

« . . . (ai74.) 

Tbs wife having assigned her term in trust for herself before BaraDmort- 

marriagey and then the husband, without joining the trustees, *^!^^S^ 

doth mortgage the trust; the husband being dead, the mort-xeim. 

S^ee exhibits his bill to have the land conveyed to him, or 
t they should redeem ; and the court dismissed the plain* 
tiff's bill ; for since Queen Elizabeth's time, it hath been the 
constant practice of this court, to set aside and frustrate all 
incumbrances and acts of the husband upon the trust of the 
wife's term; and that he shall neither charge or ^rant it xerm in trust 
awiiy. (2) And it is the common way of providing jointures, for the wile. 
fi>r a woman to convey a term in trust for her upon marriage, 
fliat it may be out of the power and reach of the husband. Ant^ Case 3t, 
Neidier shall he forfeit it by outlawry or felony, (3) if for join- 8^* 
tiire, or in pursuance of articles of marriage, or being the 
wife's term it is assigned before in trust, or if on other good 
consideration it be assigned. 1 Inst. 351. 

But if it be an assignment after marriage by the husband, 
in trust for the wife, that is voluntary, and fraudulent against 
a purchaser (4); and thus was the great Chequer Chamber 
u(5) 



0) s. c. 1 

Ca.Ab. 67. 



Cha. Ca. 2S5. 1 Eq. 



(S) But the law, in this respect, is 
altered : see the references, in notes to 
die cases cited in the margin. 

($) Ante, c. 157. p. 131. but by the 
felooy of the wife it would be forfeited. 
Jheeombt^i ctue, Cro. Jac. 51S. 

(4) Repeated decisions hare estab- 
fiwcd, that, accordhig to the true con- 
ibactioii of the stat. S7 EUs. c. 4. all 



voluntary settlements are null and void 
against purchasers for valuable consider- 
ation, even with notice. PalverUfi v. 
Palvertoft, 18 Ves. 84 ; Buckle v. MU- 
chell, ibid. 100; SmUh v. GarUmd, S 
Meriv. 137 ; D§e v. Mamung, 9 East, 63. 
(6) Qo? Sir Geo. Sand^i eate, Hardr. 
495, where Hale, C. B. said, *' as to 
leases for years in trust bdng forfeited, 
fraud was the ground of it in ^ eases 
which have been cited.*' 



Hayes v. Hayes. 24 JFeA. 1673.(1) xq 175 \ 

A. SEISED in fee deviseth to his heir, on condition that he Lord Keeper 
pay to his daughter A. ^500 at her age of I6 jears, and in ^"***- 
default, that she should enter and raise it ; the heir deviseth to Contribution by 
his mother for life, and to his brother afterwards in fee, and {J^^^^^J^ 
dies ; the mother enters ; the daughter is under age, and the 



(1) 5. CC Rep. temp. Finch. 331. ) Ch. Qk 393 tEq.Ca.AU 78. 

brother. 
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brother, having the reversion and inheritance, exhibits his bill 
to have the mother pay part of the £500, she having part 
of the estate, viz. a tenancy for life. 

Obj. The daughter is not of age, and so this bill is oma 

timet only, and it may be the mother may live till the daughter 

is 16, and then the daughter may enter and raise it; and so the 

brother, who is the reversioner, shall not be grieved. And the 

court would be vexed with vain suits, if any one may be 

[ 139 ] admitted to ^\xe quia timet, to prevent a renuite possibili^ 

SttiuquiA timet Cur. Suits quia timet are proper in law and equity; in 

law a Warrantia Charta : (8) in equity, as where A. grants a 

rent-charge of £\00 per ann. in fee, and deviseth to B. for life, 

remainder to C. in fee, and dies ; C. may exhibit his bill to 

compel the tenant for life to pay the arrears, (3) eke all wiD 

fall on the reversioner ; and this hath been decreed. 

And the first case about contribution was between 

where A. had mortgaged the manor 
of Guildford for <£2,I(X) and then deviseth to S. for life, re- 
mainder to C. in fee. C. preferred his bill to force B. to pay 
his share (4) of the mortgage money ; and it was decreed toat 
he should ; and there have been twenty cases since of like 
nature ; so in the principal case there being a demurrer to 
this bill for the causey aforesaid, the defendant was ordered to 
answer ; and Sir John Churchill moved and said for the de- 
fendant, that she could prove that it was the intention of the 
testator here, that she should pay nothing, which was not 
answered, but was admitted to be material. 

(t) Co. litt. 10a Wh\u T. Whke, 9 Ves. 558 ; AUm ▼. 

(3) SaxUU V. SanUt, 2 Atk. 463. Backhmut, t Ves. and Bea. 79; md 

(4) Which share is detemibed with see, Hungerford v. Hungerfard, Qilhi 
reference to the benefit he deriTes ; £q. Rep. 69. 



(C 17fi ^ Butler v. Bernard. 24 Feb. 1673. (1) 

Lord Keeper. An administrator mortgageth the intestate's term, and makes 

^I^^^V 4* ^^ executor, and dies; B. takes out letters of administra- 

SnilMSte^term J*^" ^^ bonis fiOH to the first intestate, and claims the residuary 

who shall re- 'interest and trust of the term; and prays that he may have 

<*««"• the benefit of redemption ; but the court decreed the benefit 

of redemption to A. the executor of the first administrator, who 

had aliened the whole estate in law (2) of the term, and was 

not possessed, in auter droit, of any part of the interest 

thereof, but in his own right (3); and so it shaU go to his 

executor, and not to B. the administrator de bonis non. 

W&C, 1 Cha. Ca. 924. apcrsonal one in respect of assets cone to 

(2) Ellici r, Merryman, Barnard. 8S; his hands ; but no lien on those afienated. 
Eii>er ▼. Corbet, 2 P. Wms. 148. Nugent v. Gifford, 1 Atk. 463. pod, C 

(3) And the demand against him was 179. p. 14t. 

Pratt 
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Pratt V. Colt. (1) (C. 177.) 

Colt's father had given a judgment to the plaintiff Sir Loid Bridge- 
George Pratt, for JlOOO, and that Colt's father had the n»n- 
trust of the fee o( £300 per arm. which descended to the <le- ju'J'^tiiot 
fendant, his son and heir, who sued the trustee in this court, to cSrges trait 
and had the estate in law conveyed to him; and now Sir >n the heir. 
George Pratt would, by the aid of this court, extend those r j^q i 
lands by this judgment. ^ 

And it was argued, that if this had been a term for years, 
and the trust had come to the executor, it had been assets in Ante'ctae 157. 
equity ; and so in this case where the defendant claims as heir. 
Tne defendant demurred to this bill, and the Lord Keeper 
ruled the demurrer good, and for reason said the executor 
claimed in auter droit, but the heir to his own use. But 
note, that this hath not been taken to be a good demurrer by 
the old and best practisers, as little according with good 
reason, for the heir at law is as much chargeable with the an- 
cestor's judgment, (Q) as the executor with the testator's 
debts ; and so equity ought to follow the law, and the above- 
said difference is immaterial. 

(1^ 5. C. 1 Cha. Ca. 128. that a tnist estate which is suflTered to 

(t) Three years sahsequently to the descend shall be assets, in the hands of 

dcciiion of this case* tlie question was the heir, to answer the obligation of the 

pat at rest by the StaL of Frauds ; the ancestor ; and see stat. SI Jac. 1. c. 24. 
10th section of wliich expressly declares, 



Cox 17. QUEENLOCK. (1) /p |m^ n 

Thrise executors who were all residuary legatees, one otj^^^^^^^^ 
them dies, [before the will was proved] and his administrator 
' exhibits a bill for distribution, and to be relieved against the Surrivonhip. ^ 
survivorship. And the Lord Keeper decreed it for the ad- Joint execators. 
ministrator; but upon the rehearing, the Lord Keeper took ^^'^fj^*^ 
the assistance of the Lord Chief Justice North and three 5 itep. c. f58. 
other judges, who were of opinion that it was against the 
common law, in the point of survivorship, and might intro- 
duce a relief in equity against all survivorships in cases of 
joint-tenancy, having no other circumstance in the case ; and 
so the decree was reversed. (2) Note, this is a much stronger 
case than where the executors are not legatees. 
Note, .this was reversed chiefly on this ground, that debts 

(1) & C. 1 Cha. Ga. f 38 ; 1 £q. Ca. (9) Draper*t case, S Cha. Ca. 65 ; 

Ab. «4f ; Rep. temp. Finch 176 ; which Jackson v. Jackson, 9 Ves. 595 ; White 
lasiieport gives the best account of the v. Williams, 3 Ves. and Bea. 76 ', ante, 

c. 91, p. 84. 

may 



140 Itf CURIA CAVCaXAAlM. 

may arise seven years aften and so the estate should tunrive 
for the possibility of advantage to the creditors. 

[ 141 ] -^^ 

(C. 179.) Chambeblaine v. Chambeblaine. Trin. Vacatunh 1674. 

LordKetper Jo. CHAMBEBLAINE being possessed of a lease for 5000 
▲n^Cue sr y®*'*» ^^^ owing several great debts, made his will, and made 
10, ' his wife Elizabeth his executrix, who proved the vrill, and paid 

the debts as far as the chattels personal or stock would reach, 
but not farther; and there being yet debts unpaid above the 
value of the leases, she assents to a bequest of the said leases 
made by the said Jo. Chamberlaine in his said will, viz. to the 
said Elizabeth for her life, and after to Jo. Chamberlaine his 
eldest son for life, and after to the first son of the said Jo. 
Chamberlaine the son, and the heirs male of the first son ; 
after which assent Elizabeth dies, and leaves Mr. Croft her 
executor, who came to articles with the plaintiff for £9(X). 
Whereupon the plaintiff exhibits his bill against the defendant 
Jo. Chamberlaine the son, and Chamberlaine the first son of 
the said Jo. Chamberlaine the son, and Mr. Croft the executor. 
And the question w*as, whether, debts being unpaid at the 
time of the assent, and nothing liable to make good the said 
debts, save the said leases, the leases might be assets in the 
hands of Mr. Croft, so that he might sell them to answer the 
said debts, notwithstanding the said assent ; or whedier the 
said bequest of the leases were vested in the remainder, ac- 
cording to the said devise, by the said assent, and could not be 
devested by the sale of Croft the executor i 

And now the Lord Keeper decreed Croft to convey accord- 
ing to his said articles to the plaintiff, and that the said leases 
should be assets, notwithstanding the said assent ; and first he 
relied on this rule of court, that an executor shall not be 
Leoieiet Mid ^^^^^^ ^^ P^J legacies until the legatee shall give bond to re- 
^!Swa^. fu"^ '^^ proportion or in the whole, for the satisfaction of 
A»te, Gate 165. debts, if any do appear ; if no bond be given, yet if debts do 
b.[«MlDote.] appear unsatisfied, the legatees upon bill in this court shall 
refund, and this as well where it is iegatum in specie, as a horse 
or «£lOOO, actually paid; for the legacies are not due till the 
debts paid, and a legacy being paid remains as a legacy in the 
hands of a legatee after payment; and hence it is that a legacv 
Foreign attach- is not attachable by foreign attachment, because it may work 
ment a wrong to the creditors,(2) who are diird persons, and can 

[ 142 ] have no day in court in that suit to interplead. And for this 
reason, if an infant executor assent, it is no good assent, if 
there be no other assets for debts, which even the common 

(1) 8. C. 1 Ch. Ca. 256. (9) N05, 115 ; Page ▼. Lamktim, 1 

Rotl's Ab. 551, E. 2. 

law 
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law provides for ihe security of creditors ; much more shall 

this court provide for their security. But if after such assent Parchater on 

Jo. Chamberlaine the sou had sold the leases to a third person noUceofatnut 

bona ^ide, this had defeated the creditors, for he had a good 

title m law, and the purchaser should not be prejudiced by 

this trust for the creditors. (3) 

And in this case it was also ruled, that if an executor make DevastaTit. 
a devastavit and die, his executor is liable to the making good 
the quantum of the devastavit to the creditors^ if he hath as- 
sets from the first executor. And he cited a case in the spi- 
ritual court, (4) where they insisted upon security to answer 
debts before the executor should pay the legacy ; and a pro- 
hibition was prayed, but denied. 

And in this case, because it appeared that the defendant i j^ ^^ 
Chamberlaine, the son of the defendant Jo. Chamberlaine, Term limited 10 
was not bom at the time of the decease of the said Jo. Cham- ^bc fi»t wnmi. 
berlaine the grandfather, nothing could vest in the said ii^ Poatlctaetit. 
hnt, (5) and therefore the whole term remained in the defen- 
dant Jo. Chamberlaine ; and for this reason the bill as against 
the infant was dismissed. 



s 



[S) AnU, C.176, p. 139, notes S and 3. 

[4) For the spiritual court cannot 
compel a legatee to refund, witliout 
taking soch security, which will not only 
not be prohibited, but enforced, if that 
court were disposed to direct a creditor 
to pay a legacy without security ; but 
the court of chancery has longer arms ; 
and, therefore, security to refund a le- 



eacy, paid under direction of that court, 
IS not necessary. — ilium. 1 Atk. 491. 

(6) But see Matthew Mannings case, 
8 Rep. 191 ; CoUon v. Heath, Pollexf. 
26; 1 £q. Ca. Ab. 191, and cited, 2 
Swanst. 458 ; Amntr v. Luddington, 1 
And. 61 ; that a limitation to the unborn 
grandson for life, would have been good 
and indefeasible. 



Re;. Lib. 1673. A. fol 794. The Lord Keeper declared, that the said leases 
ere subject to tlie payment of the debts of the said Jo. Chamberlaine, and ought 
to be sold by the defendant Crofls, for the purpose of paying the same ; and that the 
articles in question ought to be performed : and, therefore, decreed, that the defen- 
dant Crofts do convey and set over the leases in question to the' plaintiiF, and that 
the plaintiff do enjoy the same for the residue of the respective terras : howbeit, 
that the said defendant Crofts do account for what other the personal estate of the 
said John and £liz. Chamberlaine he hath in his hands ; to the end that there may 
be a complete satisfaction of all the said debts : and forasmuch as it appeared that 
the defendant Edmund Chamberlaine, the infant, was not bom at the time of the 
deceaae of the said Jo. Chamberlaine, so that no interest could vest in the said 
uiftnt by the said devise, it was further ordered, that the plaintilTs bill, so far as it 
felates to the said infant, be dismissed ; without costs. 



(C. 180.) 

NoTA;(l)this Trin. vacation, the Lord Keeper declared it Interest sur 
should be a rule, that a mortgagee after the forfeiture should mortg^- 
have interest for his interest, (t) and should be only accounta- posf/ci^f 60. 
Ue for what profits he should receive, and not for what he 
migfat have received, unless there were fraud. 



(1)3LC. lCha.Ca. 25^ 



(2) But see, conirh, Procter v. Cooper, 
Free, in Quu 116 ; Append, c 8. 

And 
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(C.181.) . 

Interest IS- And note, (l) that it was always the rule, that the mortgagee 
signee de on assigning, the assignee should have interest for the interest 
scS^fSB. ^^^^ ^"®* *°^ ^*^ never contradicted but in Porter and Ha* 
barfs case, (2) in the Lord Shaftsbury's time. 

(1) S. C. 1 Cha. Ca. 258. note 2. the question always is» whether 

(S) i Cha. Rep. 85. Ante, c. 54, p. the mortgagor was a party to the assign- 
Si, and note f, there, c 146. p. 127, nent. 

[ 143 ] 

(C. 182.) 

Fleas without The Lord Keeper ruled Ity( I) that a plea of outlawry should be 

without oath, (2) because of the averment of identity of per- 

> sons ; and ruled that a plea of the privilege of Oxford (3) 

should be put in without oath : inter Masters and Bruett, 24 

Oct. 1674. 



oath. 
Outlawry. 
Privilege of 
Oioo. 



(1)S.C. lCha.Ca. 258. 

(2) Sic, Took V. Took, 2 Vem. 1 98 ; but 
Parrott v. Bowden, ibid, 37, anUri^ the 
rule laid down in the text, however, is in 
conformity with the 58lh of Lord Ba- 
con's Orders; and the reason there 
given seems conclusive; it is a matter 
which must appear upon record. 

(3) See a form of such a plea, in Bo- 



huu's Curs. Cancell. 193. Or it is in 
the discretion of the Universities to 
demand conusance ; Cattle v. Utckfidit 
Hardr. 505 ; Pern v. Afonnm, Forteit. 
155 ; Newton v. Martin, ibid, 280 ; Les- 
tingby v. Smith, 2 Wils. 406 ; Bnmte 
r.Rcnouard, 12 East, 10 ; Res ▼. Chan- 
cellar of Cambridge, 2 Lord ]Uym.lSS9. 



(C. 183.) Giles Thornborough Clerk, am/ Jane Ais Wife, Daughter 

and Heir o/' Laurence Clifton, Gent. Plainti£fs; Jo. 
Baker, Son and Heir of Ja. Baker, Jo. Nicholl, E$q. 
and Jane Ats Wife, Administratrix of the said J a. Baker, 
Defendants. 10 July 27 Car. 2.(1) 

Horteaceno- The question Mras» whether the heir or executor should have 
iiey,heirorex- the mortgage money? And after consideration in this case, 
^Thave^t. resolved, that the executor should have it, per Finch, Lord 
Ante, Case 11. Keeper, the mortgage being forfeited, though it was men- 
[and notes.] tioned, that if the mortgagor did pay, &c. to the mortgagee, 
his heirs, executors or administrators, &c. 

Because the reason of the common law in these cases ought, 
as near as may be, to be followed in equity. Now by the 
common law, if the condition or defeasance of a mortgage of 
inheritance be so penned, that no mention is made either of 
heirs or executors to whom the money should be paid, in 
that case the money ought to go to the executors, in regard 
the money came first out of the personal estate, and therefore 
naturally returns thither again ; but if the defeasance appoints 



(1) 5. C. 1 Clta. Ca. 283 ; 1 £q. Ca. Ah. 326 ; 2 £q. Ca. Ab. 428. 



the 
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th(B money to be paid either to the heirs or executors, there 
by the common law^ if the mortgaeor pay the money precisely 
at the day, he may elect to pay either to the heir or executor, . ^ ^^ 
But where the precise day is past, and the mortgage forfeited, [and'notcs.] 
all election is gone, for in law there is no redemption ; then 
when the case is reduced to an equity of redemption, that re- 
demption is not to be upon payment to the heir or executor of 
the mortgagee, at the election of the mortgagor, for it were 
against equity to revive the election ; for then the mortgagor 
might defer the payment as long as he pleased, and at last [ 144 J 
force a composition by payment of the money to that hand 
which will use him best; much less can the court elect or di- 
rect a payment where they please, for a power so arbitrary 
might be attended with many inconveniences; there ought 
therefore to be a certain rule in these cases, and a better 
cannot be chosen, than to come as near the rule and reason of 
the common law as may be ; now the law always gives the 
money to the executor, where no person is named. 

And where the election to pay either heir or executor is 
gone, and forfeited in law, it is all one in equity, as if neither 
heir nor executor were named, and then equity ought to 
follow the law, and give it to the executor. 

For in natural justice and equity, the principal right of the 
mortgagee is to the money, and his right to the land is only a 
security for the money ; wherefore when the security descends 
to the heir of the mortgagee, attended with an equity of re- 
demption, as soon as the mortgagor pays the money the land 
belongs to him, and only the money to the mortgagee, which 
is merely personal, and so accrues to the executor or adminis- 
trator of the mortgagee ; and for this reason a mortgage of in- 
heritance to a citizen of London hath been held to be part of 
his personal estate, and divided according to the custom ; and 
though it may seem hard that the heir should be decreed to 
make a reconveyance, without having the money which comes 
in lieu of the land, it will not seem so to them who consider 
that the land was no more than a security, and that after pay- 
ment of the money, the law keeps a trust for the mortgagor, 
which the heir of the mortgagee is bound to execute. 

And his lordship declared, that the right to a sum of money 
which is a personal duty, ought always to be certain, and not 
to be variable upon circumstances: wherefore his lordship 
did not think it material tliatthe administrator in this case had 
assets without this money ; for assets or not assets is not the 
measure of justice to executors or administrators, but serves 
only as a pretence to favour the heir, who either ou^ht to have 
the money if there be no assets, or not to have it if there be 
assets. 

And for the same reason his lordship did not think it mate- 
rial, that there wanted the circumstance of a personal cove>- 

M nant 
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nant (2) from the mortgagor to p^ the money; for though th^ 
r 145 1 ^^^^ ^^ ^^^ administratrix of the mortgagee had been stronger 
*' ^ with it, yet it is strong enough without it. 

And his lordship declared, that he had considered the va* 
riouR precedents in this case which had been urged, whereof 
one did not come to the very point, there being a great diffe* 
rence between a mortage and an absolute conveyance, with 
a collateral agreement to reconvey upon repayment of the 
purchase money. 

The other late precedents, which made for the heir, being 
contrary to the more ancient precedents of this court, and to 
some modem precedents abo, seemed to his lordship of no 
weight; his lordship being of opinion that all mortgages 
ought to be looked upon as part of the personal estate, unless 
the mortgagee in his life-time, or by his will, do otherwise de- 
dare or dispose of the same; and thereupon his lordship 
decreed accordingly. 

(S) iliue, c. 95, p. 87, note 5. And JJyhmm^ SP. Wibb.456; Ctft^.Ctft, 
lo Uie references there, «dd BaUh ▼. Saik.450. 



(C. 184.) Theyer V. Webd. 

Ezamtnation oo NoTE ; in casu Theyer and Webb, the defendant pleaded a 
intenogmtories. j^iease, which being proved to be delivered as an escrow 
(issue being joined on a special (I) replication) the defendant 
was ordered to perfect his answer on mterrogatories. (2) 

(1) Special replications are now dis- he might, on the defendant's plea bdof 

nsed : rrac. Reg. 37 4. put in, have mored for leave to amend 

(f) According to modem practice, if nu bilL Mitf. 960. Bat that erery pies 

the plaintiff bad omitted to state, in the of a release ooght to aver the coosi- 

first instance, so important a fact as the deration ; see BocAc r. MargeU, 9 Sdi* 

deli? ery of the lease merely as an escrow ; and Lef. 728. 

Bj Beg. Ub. 1674. B./W. 536, we collect that this cause was set down to be 
heard on the 6ih of July ; but the decree does not appear to hare been drawn np. 



(C. 185.) 

Chose in action The Lord Keeper Bridgeman will not protect the assignment 
asugned. ^f ^^y chose in action, unless in satisfaction of some debt due 

to the assignee ; but not when the debt or, chose in aciion is 
assigned to one to whom the assignee owes nothing pre- 
cedent, so that the assignment is voluntary or for money then 
given. (1) 

(1) But if a good consideration b paid TT^iir, 1 P. Wros. 381 ; Row t. Dmmm, 
at the time of the assignment, such 1 Ves. sen. 3SS; WkatfuU t. Famatd, 



assi|nment would now be supported in ibid, 991. 
equity ; though void at lav : Sfitik v. 



Difference 
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. rC. 186.) 

DfFPSREifCE between the devise of goods and the use of 

goods ; the first carrieth the property^ the last carrieth not the 

property. 1 Cro. 347.(1) 

(l) Sec, pott, c. S80, p. f06, that be- is no difference now admitted : see, also, 
tween a deTiae of gpods for life, and a Hyde t. Parratt, 1 P. Wms. 1. 
deviae of tlie use <n goods for life, there 

(C. 187.) 

MoBTOAGEE assigns over for <£l500 the amount of the prin- Ante, Case M, 
cipal, and interest shall be paid to the assignee on redemption ; ^^' ^^^* 
1660.(1) 

(l) The prindpal and interest actn^ gagor was a party to the assignment. 
•Hj 0116,011 examination of the accounts, See the notes to the cases cited in the 
Mat be ttoderrtood ; or, that the mort- margin. 

--•^ [146 ] 

Campion v. Ippon. 17 Oct. 1677. (C. 186.) 

Thb mortgagee shall be allowed interest for money bestowed 
on repairs, (1) as for a sum in gross; the mortgagor having 
the benefit of improvement upon account, if it be thereby 
increaAed* 

(1) Godfrey T. WattoH, 5 Atk. 518 ; WooUey ▼. Drag, % Amtr. 551. 

(C.1890 

No witness to be examined after hearing, to the same point he 
was examined before. (1) 

(1) Birch T. Walker, t Sch. and Lcf. 454; Smih t. Oraham, 2 Swanst 264; 
S18 ; Vmu^nam ▼. Uoyd, 1 Cox's Ca. Simrfcrd t. Heme, 5 Mad. 579. 
5t5; P^treeU t. Mocnmnan, 17 Vet. 



(C. 189.b.) 

Mortgagor in his bill suggests payment of divers parts of 
the money ; mortgagee by his answer says it was paid for 
other debts ; no proof on either side ; the court must believe 
die defendant's answer. (1) 

(1) The defendant's answer being on tend circumstances, prerail agunst the 

oath ; hot the allegations of the bill not positive oath of a defendant Jlforp&€tt 

iBide under that sanction : even the tes- t. Jontt, 1 Swanst t8S ; pMt, c 191, 

tioMmy of one witneu in support of the p. 147. 
MB, cnmot, onleM supported by ctrfb- 



M 2 ESCAPS 
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(C. 190.) Escape lieth not against the warden of the Fleet for escape 
of one in execution for breach of a decree. (1) 

^1) But the action of escape, in such cases, is now eipressly given, by itat 5 
and 6 Ann, c. 9, s. 4. 



(C. 191.) Inter Theophilum Com' Suffolk. Plaintiff; Rt. Green- 

viLL Mir Sf Baronettum ft- ^^r* ux* ejus, Defendants. 
16 Juftii 7 Car. 1.(1) 

The defendant, the Lady Grecnvill, whilst sole, had a decree 

against the Earl of Suffolk the plaintiff, for <£600 per annum, 

against which decree the earl prayed to be relieved, in respect 

of a deed of assignment of the benefit of that decree made 

by her ladyship before marriage to one [Cutford] in pursuance 

of a verbal agreement between the said Sir Richard and the 

said lady, before their marriage, that the said lady should have 

the sole power and disposal of the said <£600 per annum after 

coverture ; the plaintiff suggesting that the said lady and the 

said C. had released to the plaintiff; the plaintiff not having 

the said deed of assignment to produce, and alleging the de- 

Examination fendants had gotten it, the defendants denied it ; whereupon 

upon interroga- it was ordered, that the defendants and C. should be examined 

J?""' - ^ -. upon interrogatories, to discover the deed or a copy thereof, 

L ^' J and accordingly they were examined ; but the matter being 

jasUcesT^fc^ "^^ ^^ ^^^ cleared, nor what was the contents of the deed, 

ton, Whitlock. more than at the former hearing. 

The court declared they had maturely considered of the 

Coints in question, and did agree that there was not at the last 
earing, nor now, sufficient matter or proof (2) to bar the de- 
Chose in action fendant Sir Richard of the benefit of the decree, or to relieve 
not assignable, ^hg plaintiff, for that the arrears of the c£600 per annum de- 
[and'notej ' creed to my lady, being in its own nature a chose in action, 
cannot by law be assigned over, wherefore the assignment to 
C. though proved, had been void in law, and being so ought 
not to be maintained in a court of equity (no consideration 
appearing to support the same, which should make it better 
in equity than at law) and for Sir Richard's verbal agreement 
in consideration of marriage to be had, it was no good consi- 
deration, being in subversion of the grounds of law, (3) and 

(1) 5. C. Nels. 15 ; 3 Cha. Hep. 89. son upon any agreement made in consi- 

S9) Ante, c. 189, h. p. 146, and note. deration of marriage, unless some me; 

3) And the 4th sect, of the stat of roorandum or note thereof shall be in 

frauds, (99 Car. ?, c. 3.) has, since, ex- writing, and signed by the party to be 

pressly provided, that " no action shall charcH." And see Randall ▼. Morgn, 

be brought whereby to charge any per« 12 V es. 71. 

of 
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t>f the rights of marriage, and not sufficient in a court of equity 
to ground a decree. 

But it had been otherwise, if such power had been settled 
in a legal course, as by conveyance executed. Chose in ac- Agreement, 
tion may be transferred over by letter of attorney, but, had co^cnantf, and 
that been in this case, by the intermarriage the authority had vokwTand^i- 
been revoked, (4) per Cur\ That all promises, agreements^ tinguUhed by 
and covenants made by Sir Richard to his lady before mar- 5*"*7^* 
riage, are extinguished by the marriage. (5) Had C.'s autho- 279I' ^** ^^*' 
rity continued in strength after the marriage, he could not re- Attorney can- . 
lease in his own name, (as here an executor cannot sell in his ??* release in 
own name,) and therefore C. remained concerned therein as slngdwiTiMtii 
before. In regard C. only testified the contents of the deed, again&t the de- 
this singularis testis was not sufficient to ground a decree, (6) ^^endant's oath. 
for the plaintiff especially, because of difference between him d^Tproved.* 
and the defendant, he was less credible, and because it is dan- 
gerous to admit any one to swear the contents of a deed, but 
the witnesses to swear only to the executing of the deed. 
The bill was dismissed, and Sir Richard at liberty to prose- 
cute the decree against the Earl of Suffolk. 

(4) Amm, 1 Salk. 117. (6) Cooke v. Clayworth, 18 Ves. 17 ; 

(5) VertNd agreements, onlj, ronst be Savage r. Brochop, ibid. 358 ; TooU ▼. 
here andersto<xl : see, however, next Medlicott, 1 Ball and Beat. 402. 



Rf||. Lib, 1630. A. fol. 653. The court declared itself by no means satisfied 
touching the said deed what were the true contents thereof, nor how the same could 
be of any validity ; but the said transaction remained in the same darkness as it 
did before the examination upon the said interrogatories ; and, therefore, the Ix>rd 
Keeper, and the Judges assisting, declared, that they had severally considered ma- 
toreiy of the points in question, and now conferring together did nnd themselves to 
concur in one uniform opinion, that there was neither sufficient matter, nor suffi- 
cient proof, to bar the defendant Sir Richard Greenvill of the execution of the said 
decree, or to relieve the plaintiff upon his bill ; for that the arrearage of the £600 
per annum decreed auto Lady Greenvill being in its own nature a choie en actioti, 
had the assignment tliereof by Lady Greenvill been proved, it ought not to be main- 
tuned against the rules of law in a court of equity, no consideration appearing to 
topport the same : for the said Sir Richard Greenvill's verbal agreement in consi- 
deration of the said marriage being in subversion of the grounds of law and the 
rights of marriage, this court was clearly of opinion, that unless the said agreement 
hiMi been so settled by a legal assurance as tliat it might be good in law, it was not 
fit for a court of equity to give any such power to a feme covert as the Lady 
•Greenvill would pretend to have. And whereas things in action, though they be 
not properly assignable in law, are sometimes turned over by letter of attorney ; 
the Lord Keeper, and the Judges assistants, declared, that even if it had been so 
in this case, yet presently by the marriage between Sir Richard and his lady such 
ktter of attorney would have determined ; and they also declared, that ail cove- 
nant*, promises, and agreements which the said Sir Richard, before the inter- 
marriage, made to Lady Greenvill, touching the disposal of her estate, were, by the 
said marriage, extinguished : and, also, that if there were an etTectual letter of 
attorney made to Cutford, and the same had continuance, yet could he not by force 
thereof make any release in his own name, as the release now produced was ; so 
that the said release being void in law, tlie said Cutford remained a party interested ; 
and, therefore, ought not on his own oath, especially beuig a single witness, to be 
admitted as a fit person to prove the contents of the said deed : and, moreover, the 
Lord Keeper, and the Judges who assisted, held it very dangerous to admit that the 
contents and the sufiiciency of deeds should be proved by testimony of witnesses ; 

therefor* 
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fherdbre it WM decked, that the sidd Sir Richard GreenvO] be it Kber^toprow* 

cute the execotion of the said former decree, nnto which the plaintiff, by his oonsait 
ia open court, at a former hearine vobniitted, in case he prodnced not the aid 
■uignaentt or made gpod proof uereof ; which he halh not done* 

[ 148 ] -^ 

(C. 192.) DoMiNA Dorothea Dacres, Plaintiff; Charles Chute 

anJ. Henry Houghton^ Defendants. Pasch* 15 Car* ^ 
1663.(1) 

Ante. Case 191, The plaintiff being a widow, and having <£700 per annum 
Pert, Caie «^^« jointure, the defendant Chute's father made suit to marry her; 
but before marriage it was agreed by writing between them, 
that it should be lawful for her, or such as she should appoint, 
during the coverture, to receive and dispose of the rents of 
Agre^mentf her jointure, as she pleased ; Houghton the defendant was 
extinct by mar- employed by her to collect the rents, and he paid them to Mr. 
"*^' Chute by the plaintiff's approbation ; Mr. Chute after ten 

years dies, and left the defendant Chute, his son, his executor, 
against whom and the said Houghton she exhibited her bill, 
^suggesting £\QQO to be in Houghton's hands, parcel of the 
said rent. Whereupon it was decreed by the Lord Chancelior 
and Master of the Uolls, that the said agreement being so 
made between the said Mr. Chute and the plaintiff was ex- 
tinguished by the marriage, upon urging the foregoing pre- 
cedent. (2) 

(l)S. C.3 Cha. Rep. 6; 1 Clia. Ca. ment; which differs the question, ttte 
Si : 1 £q. Ca. Ab. 63. cmla. See Dundat v. Duieai, 1 Ves, 

(f) It will be seen, on reference, that jun.; poit, c 279, p. 205. 
the last case was upon a verbal agree- 
By Reg, Lib. ] 663. A fol, 596, we learn, the defendant's counsel offered la 
refer the matters in question to the Lord Chancellor to be ended by his mcdiatioD 
in an arbitrary (amicable ?) way, to which the other side consenting, his lordship 
was pleased to take upon himself the trouble of so doing, and declared he would 
endeavour to compose the differences between the parties : by fol. 683, we collect 
that his lordship's efforts were attended with no effect Fol, 750, the cause was 
brought to a regular hearing, when the Lord Chancellor (for the Master of the 
Rolls does not appear to have been, at this time, present) declared, he was fully 
satisfied that it was the hitention of the defendant Chute's father that the plaintiff 
ffhould have lands of a clear indefeasible title, to the value of £500 per ammm, 
settled on her for her jointure, or otherwise should be satisfied the sum of £5000, 
and therefore that the plaintiff ought to have relief for tlic same in tliis court: 
but the point mentioned in the report does not appear in tliis entry of the cause, 
pnd has been sought for elsewhere in vain. 



Earl 
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Earl op Carlisle v. Globe 4r ux* ^ al,* Executors. of (C. 193.) 

Andrews. (1) 

The plaintiff mortgaged lands to Andrews in fee for «£ 1000 Lord* Com- 
lind covenanted and gave bond to pay the money, and for- ^'^j°^"^n 
felted ; Andrews dies, leaving Globe his heir at law ; and his Tymll, Foun- 
wife exhibited a bill against the plaintiff to have the money, uio. 
or else the plaintiff to be foreclosed of his redemption ; on 
which bill it was decreed, that if the plaintiff the Earl of Car- Mortgagor fort- 
lisle did not pay the money by a day, then he should be fore- cloied, 
closed; the earl paid not the money at the day; after that it was 
discovered that Andrews had made a will, and had given the 
mortgagor's money to the executor ; and now the plaintiff ex- 
hibited a bill, desiring that he might be admitted to pay the 
money to the executor, he having the right, and no party to 
the former decree ; this was by original bill, and not a bill of 
review. [ 149 ] 

Ciir' : in this case a bill of review would not lie, because the Bill of review, 
executor was no party to the former decree. (2) 

To this bill Globe the heir pleaded the decree ; it was order- origiiial bill to 
ed he should answer without prejudice to his plea ; per Curiam, reverie a de- 
the plaintiff is for ever foreclosed, and the executor shall have "**• ^ ^ 
remedy against Globe, who having the land shall sell it, and 
the executor shall have the value of it, the mortgage money ^^"J* ^^T 
being given to the executor. And it was ordered, that the gaoce. 
heir shall sell accordingly, and the money to be brought into 
court, there to remain till the heir and executor had inter- 
pleaded, (3) and the earl to be discharged from payment 
thereof to the executor. 



(1) S, C. Nels. 52 ; 3 Cha. Rep. 94 ; 
S Kq. Ca. Ab. 173. 

(t) Sed qiuere. In Mitford, 71, it is 
said, " A supplemental bill may be 
** added to a bill of review, if any event 
" has happened which requires it ; and, 
*' particularly if any person not parti/ to 
" tke crigiual suit becomes interested, 
" be roust be made a party to the bill of 
** review, by way of supplement.'* Tlie 
principle seems consistent ; though ilic 
only authority cited (Hardr. 104) is a 
case ill which the court doubted ; and, 
at last, only allowed new parties to be 



made defendants, iam prefudiee to tlie 
objection. However, StandiMh v. Radley, 
9 Atk. 178, and Young v. Keigkley,i6 
\cn,35Q, are sufficiently analogous to 
the doctrine in Mitford, to establish it, 
and not the dictum in the text, as the 
rule of practice. Drown v. Vermuden, 
1 Cb. Ca. tTi, is an in»tance of one not 
a party to the original bill being allowed 
to bring a bill of review : though that 
privilege is, ordinarily, confined to par- 
ties and privies. 
(3) Ante, Ca. 14-1. p. leC. 



[PiGGOTT V. Canning.] 



(C. 193. b.) 



NoTA ; In casu Piggot v. Canning : The defendant pleads a *^"^r.***^ 
decree, and that the plaintiff was purchaser pendente lite, and P[^J^ "^* 
the defendant was ordered to answer, saving the benefit of his 

plea. 



149 



IN CURIA CAKCELLARIiE. 



plea. Nate; the bill was there exhibited, to be relieved 
against the said decree^Cl) Piggot being a purchaser without 
notice of Canning's suit or trust, and said the decree was got- 
ten by fraud. 



(t) Bnt Uie general rule is, that a 
purchaser pendente lite is bound bv the 
proceedings in the suit. Garth v. Ward, 
t Atk. 175, and the lit pendens is, in it^ 
self, sufficient notice; Bukop of Win- 



che$ter ▼. Payne, 11 Ves. 197; lioytf ▼. 
PatsiMgham, 16 Ves. 66; Metcalfe. 
Puloertoft, f Ves. and Bea. 205 ; fraud 
seems to have beeo the material allega- 
tion. 



(C. 194.) Fatred, Plaintiff: Deverbux Caladon, Defendant. 1659. 



Lords Commfs- 
siooers, Wid- 
drington, 
TvrreU, 
Mountague. 



The plaintiff, being left to his action of the case at law, moved, 
that in regard his bill was filed here within the time limited by 
the statute of limitations, that the defendant might not have li- 
berty to plead the statute at law. Maynard : The bill was only 
to examine witnesses to preserve the testimony, and not to be 
relieved ; and this court cannot controul statutes, and the 
plaintiff might have filed his original in time. Fountaine: 
Then the defendant would have brought it on by proviso be- 
fore the plaintiff was ready ; and it was the practice of this 
court to injoin the defendant from pleading the statute ; and 
cited a case between Chambers and Abdye soon after the sta«* 
tute was made. Widdrington : It was a doubt in Doctor and 
Student, whether the chancery could relieve against a statute 
law. Hoskins for the defendant: It was the Lord Coventry's 
[ 1 50 ] opinion, that if in like cases defendants would not consent to 
waive the plea, the court would retain the cause. Ordered 
that the court be attended with precedents herein. 

Precedents herein, Raston and Raston, 1 2 Car. 1 . Guy v. 
Symcocfa, Lord Coventry's time, 12 Car. 2. l660; upon pro- 
ducing these precedents to Chancellor Hyde, he ordered a 
case to be stated, and he would advise with the judges. (1) 



Defendant in- 
joined not to 
plead the sta- 
tute of limita- 
tiuns. 



(l) In the Antm. case, 9 Atk. 1, Lord 
Hard wick, C, decided, that a bill in 
chancery is not such a demand as to 
take a debt out of the stat. of limita- 
tions ; but, though the time continues to 
to run during the pendency of the suit 



in equity, yet the court will not aHow 
the debtor to take advantage thereof at 
law. Sturt V. Meliiih, t Atk. 615 ; and 
the House of Lords so decided, in Mo^ 
hentie v. Marquis ^Powis, 4 Br.P.Ca. 
537. (fol. ed.) 



(C.195.) 



CoppLESTONE V. FoxwELL, l660, 12 Car. 2.(1) 



Jottioe Foster The plaintiff made an absolute conveyance to the defendant, 
C ''cllar* ^^ ^^*^® ^^^ release of lands, worth <£*I00 per ann., in consi. 

(1) 5. C. 1 Cha. Ca. 1 ; 3 Salk. f41. 

deration 
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deration of <£ 1000. The plaintiflf at the making of the convey- 
ance had but the reversion in fee, expectant on an old life, 
which shortly after died ; the plaintiff then made livery to the 
defendant. The bill was, that the said conveyance was made Mortgage. 
as a mortgage, and the plaintiff to be admitted to redeem ; 
the proof was, that the defendant had said several times after 
the mortgage, that he knew not how long he should enjoy the 
lands, and that if the plaintiff would pay him his money and 
damages, he should have his land again ; and this was strongly 
urged by the plaintiff's counsel to be a mortgage. Churchill l^eraedy of 
of the defendant's counsel insisted, that none can come to JJ^'wiortn 
redeem a mortgage where the mortgagee cannot compel the mast be red- 
payment of the mortgage money ; for the remedy ought to be prociL 
reciprocal; and in this case the defendant hath not any remedy 
for his money; and moreover that if it were a mortgage it Parol agreemeDt 
must be so a principio, either by a condition in the deed itself, after an abwlutc 
or by some collateral deed or agreement made at the same camwf ^kc a 
time ; as a defeasance at law cannot be after the estate exe- Mortgage. 
cuted ; and in this case it appears not that it was a mortgage 
at first, but a nude subsequent agreement, of which there was 
DO execution. (2) 
The matter was compromised by consent. 

(f } See Barrell v. Sabine, 1 Vem. Talbot, 63 ; ante, c 95, p. 87 ; post, c 
S69 ; CotUreU r. Purchate, Ca. temp. 325, p. 258. 

Reg, Lib, 1659. A.foL 413. It was proposed that a provision should be made 
fiw the defendant's win;, out of the monies paid for the redemption of the lands ; in 
Ben of ber jointure secured upon the premises ; but the opinion of the court seems 
to bare been that a ledemption must be allowed. 

^^ [ 151 ] 

Mebry r. Abney the Father^ Abney the Son and Kendall. (C. 196.) 

26 Am?. 1663. 15 Cflr. 2.(1) 

Kendall contracted with the plaintiff to sell him certain Judge Foster 
lands in Leicestershire ; after which Abney the father, ^^^ing J^^JJ^ifo^ 
near those lands, in the behalf of Abney the son, a merchant 
in London, purchased those lands of Kendall, and had a con- Contract Ibr 
veyance from Kendall to Abney the son and his heirs. The *'"'^',*"**JJJ*" 
plaintiff's bill was to be relieved upon this contract with Ken- ^"thS^^tioe. 
dall, and against the conveyance, and charged notice of this ^^^^ ^„ ^^^ 
contract to both the Abneys. Abney the son pleaded himself contract, the 
a purchaser bona fide, upon a valuable consideration, without J^^^l^^f^^V^ 
notice of Kendall's contract with the plaintiff, and without any whocoutiacteih, 
trust for his father. 
Cur* : Notice to the father, who transacted, is notice to the 

(1) 5. C. 1 Cha, Ca. 38 i Ncls. 59; 1 Eq. Ca. Ab. 350. 

son. 
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Xotace to one SOD, and bhaJl affect kim ; so notice of a dormant incumbrance 
who porthaaeth to one who pufchascth for another, is notice to the pur- 
Dcifiorio the chaser ; ((2) and accordingly thi^ case was decreed at the hear* 
poTchuer. ing. viz, that they should convey to Merry the plaintiff, it ap- 
pearing at the hearing, that Abney the father had notice of 
Merry 's contract before he purchased for his son. 



(9) Hkm T. Mill, 13 Ves. leo ; niii t. Sl^^re, 3 Meriv. SSf ; JcmiMfi r. 
Mmniford ▼. Scott, 3 Mad. 40 ; TomI- Moore, S Vein. &39;pott, c.344. p.S7& 



(C. 197.) Katii. Venables v. Foyle. Trin. l660. 12 Car. 2.(1) 

Lord Chao- TiiE defendant, being mortgagee of a lease belonging to Win- 
JfldTFofier ^hcster college, exhibited his bill formerly against the plaintiff, 
^ to redeem or be foreclosed ; the plaintiff (then the defendant) 

by her answer said that she was not willing to redeem, hot 
that the plaintiff Foyle would satisfy himself by perception of 
the profits ; thereupon an account was made up between the 
plaintiff and the defendant as to what was due to the defend- 
ant ; after which for the whole debt, the defendant Foyle as- 
Mortj^gce signs to Nich. Venables her son, reciting the said suit to re- 
hHntm d!^ deem, and that his title was a mortgage forfeited, 
creed to accoont Now Kath. exhibits her bill against them both for redemp- 
for the whole tion. Nich. V enables pleads several outlawries; Foyle an- 
U^i^mS* swered fairly, that he had assigned over to Nich. Venables for 
being party. what was his due and no more. This cause proceeded to 
r 152 1 ^^^""o against Foyle only, and in verity the case was no moTt 
but that a mortgagee assigns over for his due debt. The plain- 
Breach of trust tiff's counsel insisted, that it was a breach of trust ; (2) and it 
was agreed that Foyle should account for all the profits both 
before and after the assignment, and pay the overplus above 
his own debt, with damages, to the plaintiff, and convey, and 
procure all under him to convey, to the plaintiff, free from in- 
cumbrances ; afterwards Foyle, not able to perform the decree, 
exhibited his bill against Kath. Venables and Nich. Venables, 
Decree avoided setting forth a fraud and practice between them, that he was 
byoripnalbill. ^yilling to accouut to the time of the assignment, and that 
[aadDotc] ' Nich. Venables might account for what he received after- 
wards, and reconvev. Nich. ^'enables exhibited his bill 
against Kath. his mother, claiming the oiiginal lease by title 
paramount hers ; and at hearing these two last causes about a 
year and half after, it appearing that Nich. Venables had a title 

(1) S. C. Ncls. 60 ; 1 Ch. Rep. 178 ; 1 R. in Cholmcmddy v. CVintm, 2 Jac and 
Cha. Ca. t. Walk. 182 ; but see, also, Blenncrhonei 

(2) See this position qualified, in the ▼•X>oy, 2 Ball and Beatt. 133; and foA, 
judgment given by Sir T. Planivr, M. c S42, p. 274. 

to 



IN CURIA GANCSXLARLX. 



152 



to die lease paramount his mother, Foyle was upon this matter 
discharged of the decree against him. 



Ayloffe v. Duke, 1655. 



(C. 198.) 



Mrs. Ayloffe tore a bond of .£800, a verdict passed against Lords Commb- 

her for <£800 in an action of the case ; she prayed relief here, "on*"* 

for that the bond was but a collateral secunty, and that if the Orig^ equity 

bond were in being, the obligee, in equity, should be barred "^'^J^ "^^ * 

of his recovery thereon ; (1) and therefore, though the jury had 

done well in their verdict for <£800, the bond being for £Q00, 

yet she ought to have the same remedy against the verdict, in 

equity, as she might have had against the bond, if it were in 

being ; and upon this she was relieved : and in this case the 

bill did not complain of or arraign the verdict, but admitted 

the verdict, and sought relief upon the original equity. 



(l) It wonid have been more satis- 
iMSkoiy if the report had stated the 
grounds upon whidi the plaintiff at law 
irottld hsre been barred from recovering 
jn cqmty. It could not be merely be- 
cause the bond was a collateral security; 
unlets payment of the debt aliunde 
was capaUe of being proved ; and, in 
Hut earn, might not the special matter 
have been shown at law ? According to 
Seagrave t. Seagrave, 13 Ves. 444, the 
real tenor of the condition of a lost 
bond b more fit for investigation at law, 
than in a court of equity. And it is 
laid down in Bateman v. Willoe, 1 Sch. 
and Le£ t04, SOS, tliat, where a matter 
has been investigated in a court of jus- 



tice, according to the ordinary rules, a 
court of equity cannot take on itself tp 
enter on it again. It is not sufficient to 
show that injustice has been done ; hot 
that it has been done under circum- 
stances which authorize the court to 
interfere. The inattention of parties in 
a court of law can scarcely be made a 
subject for the interference of a court of 
equity. It is only where effectual cog- 
nizance cannot l>e taken at law, that 
equity interferes after verdict. See, also, 
Pntheroe v. Foreman^ 3 Swans. t3S ; 
WUUamt V. Lte, 3 Atk. 223 ; pott, c. 
339. p. 178 ; but see light thrown upon 
the real circumstances of the case by the 
extract from Rig, Lib, tn^nL 



JR^. Lib. 1664. A./o/. 992. Edward Duke, the fatlierof the defendant, entered 
into a bond for payment of £500 to his said son. He afterwards became joint cog- 
idaor of a bond to the son, for payment of £l500 as the portion of his sister ; the 
lather died without leaving assets sufficient to pay this last bond. His widow, the 
plaintiff, was willing to pay the deficiency ; but being aware that the first mentioned 
bond vras given in trust for the father's own use, she refused to pay off the second 
bond till that so given in trust was delivered up ; it was delivered up to her and she 
cancelled it Four years after, the action in question was brought, and tlic verdict 
nentiomrd obtained. Now, upon the hearing of the cnuse, and reading the 
proofs, the court was fully satisfied of the combination and practice in the bill 
charged ; and conceived the said bond was intended for the father's own use, and 
that the name of the son was used otily in trust for the father ; and that with such 
bond his debts to that amount were payable. The court, therefore, held it uncon- 
sciooable« that the wife (i»ho was moved, out of charity and affection to her hus- 
band's sister, to make payment of a debt accounted desperate, and who would not 
have encaged for the same if the said other bond had not first been cancelled) 
sboold, by this contrivance amongst the defendants, be made liable to double pay* 
raent of the said debt, by t'ne said action oud proceedings, which are part of the 
saM practice, when she has reaped no benefit by cancelling the said bond ; and for 
that the son if there were any just debt due to him might have relief for the same 
sgainst the father's representatives, but the plaintiff can have no otiicr relief but 

by 
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by this fait, the coort declared the plaiDtiflf ought to bare relief here ; and did 
therefore, decree, that the defendant shall be debarred of and from all further pro- 
ceedings in the said action ; and shall seal and execute to the plaintiflTa release of 
the said action and the cause thereof ; and that the injunction formerly granted in 
this cause be continued, and stand in force. 

I 153 ] — ^ 

(C. 199.) "Sir Samuel Jones atul William Jones, Executors of Sir 

William Jones t;. Bradshaw. (1) Pasck. 1661. 



It was admitted 
that Mary left 
assets to Sir 
William Jones. 



The court did 
not condemn 
the £500 as 
part of Sir Wil- 
liam's estate, 
but with a retro- 
spect to the ori- 
gmal bequest. 



Decree for a 
legacy not 

Eleadable at 
^w. 



Money depo- 
sited to a spe- 
cial intent not 
assets to ano- 
ther. 
Ante, Case 10. 



Mary Cotton bequeathed <£500 to one Dormer, and made 
Sir William Jones her executor, and died ; Sir William Jones 
sold lands of his to Sir Samuel Jones, and left £500 of the 
purchase money in Sir Samuel Jones's hands, who gave bond 
for the <£500 to Sir William Jones; Sir William made his 
will, and the plaintiffs his executors, and died; they inven- 
toried the £jO0 as part of Sir William's estate. Afterwards 
Dormer obtains a decree against the plaintiffs for the ^500 
upon this, that the £500 was left in Sir Samuel Jones's hands 
with intent, and upon trust, (2) that he should pay it to Dor- 
mer; the court then declaring it was not assets of Sir William 
Jones's estate, though inventoried as such. Afterwards the 
defendant, Bradshaw, brought debt against the plaintiffs in 
this cause, on a bond of their testator Sir William Jones; 
they not having other assets, and this <£500 being so decreed 
as above, but that decree and payment thereupon not to be 
given in evidence, or pleadable (3) at law in that action; 
thereupon the executors plaintiffs exhibit their bill here against 
Bradshaw, setting forth their case to the effect supra: and 
the question was, whether the plaintiffs should have an allow- 
ance for the payment of the said £5O0 against the now defen- 
dant? And it was decreed that they should, and that the 
matter should go to an account : and Sir Jo. Maynard said, 
that if a man sell his land, and leave £500 of the purchase 
money in the purchaser's hands, and then give or appoint this 
money to be paid to a stranger, and after maketh his will, 
this stranger shall have the money, and it shall not be assets. 
Vide Hob. 263, [Edwards v. Graves."] 



be protected in tlieir obedience to de- 
crees. Mtmict V. Bank of Emglntd, 
Ca. temp. Taib. ^23 ; Faitim v. Dougl»$, 
8 Vcs. 6«1. 



(1) S C. Nels. 74 ; 3 Cha. Rep. 2 ; 
f £<^ Ca. Ab. 464. 

(i) Deering v. Torrington, 1 Salk. 
79. 

(3) But executors will, by injunction. 

Beg, Lib. 1661. A.fol. 402. The plaintiffs moved to dismiss their own bill ; 
having mistaken the circumstances of their case. Ordered, on payment of the 
usual costs. 



C0LLW£LL 
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CoLLWELL V. Sir William Child, Master in Chancery. (1) (C. 200.) 

All parties to the suit were content to refer the whole matter Master of the 
to Serjeant Maynard, finally to hear and determine ; and old ^^** 
Child, the now defendant's father, signified his consent by Refeience. 
subscribing a paper to that purpose, so as the award was 
made by a certain day limited by that paper ; that time elapsed, 
and then the court, in presence and by consent of all parties, 
but old Child who was then absent, and by the assent of his 
solicitor, referred the matters back to Serjeant Maynard ; but 
it was inserted in the order that he should finally determine. 
Upon this, Serjeant Maynard made an award, which was Awaid. 
afterwards decreed, nisi causa : old Child shewed for cause, 
that he did not consent, and his solicitor made oath that he 
did not consent that Serjeant Maynard should finally deter- 
mine ; yet the award was decreed. 

Thereupon a bill of review was brought, and error as- Review, 
signed ; and upon hearing this bill of review, it was insisted, 
that the matter was dehors, and not contained in the decree ; Matter dcUon. 
and it was said that the court could not take notice of that, ^^'' 
inasmuch as nothing of the dissent appeared in the decree. (2) 

Then it was insisted, that the assent of a solicitor to an Solicitor*i 
award of final determination shall not bind the party. To uxM^t* 
which it was objected, that solicitors here are like attornies 
at law, who may confess judgment, (3) &c. and to prove that 
solicitors are so considered, they instanced in Masters Re- 
ports, made by solicitors assent. To which it was answered, 
and resolved by the court, that though solicitors consents 
shall bind their clients in interlocutory orders, yet they shall 
not bind in orders of award for final determination. 

2. It was resolved, that it shall not come on the plaintiff's 
side to shew the dissent of old Child, but on the defendant's 
[to shew his assent] ; for by the decree it appears, that the 
award was made by the assent of the solicitor, and if the Award de. 
decree want a sufficient foundation, it is error, and the plain- ^ 

tiff shall not be bound to prove a negative ; and a case was 
cited between Brookes and Dickers, 1652, where an award [ 
was set aside, for that the party did not actually assent to the 
reference, although he attended the reference in the business. 

3. The award was but of part of the matters in contro- Award of part. 
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(1) S. C. 1 Cha. Rep. 195 ; 1 Cha. 
Ca. 86 ; 1 £q. Ca. Ab. 49. 

(f ) And, although here it was the 
luhti of the court itself, that the defen- 
dant's dissent, or, rather imperfect as- 
sent, did not appear in the decree ; yet 
that would not avail him : see Ccombet 
^. Proud, pmt, c. 251, p. 182, except as 



ground of appeal ; 0*Bnen ▼. O'Connor, 
It Ball and Beat. 154. But this sup. 
poses the decree to have been inrolled ; 
otherwise a rehearing might be oh- 
tained ; Moore t. Moore, 2 Ves. sen. 
598, therefore inrolment is now much 
disused. 
(5) Bacon ▼. Dubarry, Skin. 679. 

versy. 
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Award impo»- 
•ibk. 



Award fepng- 
nanU 



verftjf and the submission was of the whole matters, and that 
allowed to be error. (4) 

4. The decree was impossible^ because old Child was 
awarded to pay a sum of money 24th Jan. 1664, whereas the 
decree was dated after 1664^ and so impossible; and this 
error was allowed. (5) 

5. That the award was repugnant, (6) viz. it appearing that 
old Child was to pay so much in satisfaction of ^£1000 in 
controversy, and that he should also pay another sum in satis" 
faction of the residue of the ,£1000, whereas it appeared there 
was no residue ; and this error was allowed, and the decree 
reversed. 

Then it was moved that the solicitor should pay costs for 
his pretended assent ; but resolved, that he should not, for 
the assent was in court, and being an act of the court, the 
solicitor shall be indemnified. 
Decree rerened Nota. — If there be error in one part of a decree, not 
*" P^^ dependent but distinct from the other, the court will reverse 

but for part ; (7) so at law a sci* fa* to reverse a patent for 
part. 



SoTicitor 
in court, no 

GOltl. 



(4) Radm v. Jnglctt, Cro. EUs. 8S8. 

(5) Y. B. 8 £dw. 4. 1. b.; Untey r. 
AAUm, Godb. t55. 

(6) Markham v. Joining, 1 Boll's 
Ab. £54, pi. 15. 



(7) HartneU t. HmU, FomiC'a £e. 
Rep. 79 ;Birhiw. Trippei, 1 SanniSt 
and note thereto. 



Reg, Lib. 1660, foL 590. Decree, — that the former decree for the erron alleged 
be absolutely rercrsed and set aside : and that the defendant shall repay unto the 
plaintiff all monies which he, the defendant, has received underorbyTirtueef tfal 
said decree. No costs. 

(C.200b.) ^ 

Contract to sell Tenant of frank tenement descendible (1) agrees to sell to 

catedl^ ^^ -^'» ^^^ ^* P^y^ ^™ P^^ ^^ ^^ purchase money ; the vendor 
dies, and his heir enters ; the vendee exhibits his bill against 
him, to have his contract executed. Resolved, by the Lord 
Keeper Bridgeman and others, that the plaintiff shall not be 
relieved ; for the heir is but special occupant, and does not 
claim under his father, and therefore the covenant or agree- 
ment of his father shall not oblige him to a conveyance of the 
land ; (2) this was about 1672. 



Spedal occu- 
pant 



(1) See RipUy v. Waterworth, 7 Ves. 
437, where the doctrine of special oc- 
cupancy b fully discussed. 

(2) But see pott, c. 274, p. 199, that 
whoever chums as heir, is bound by his 



ancestor's covenant respecting tiie lands. 
And Siephent ▼. BaiUy, Nels. 106, ei- 
tended the doctrine to special oocu^ 
pants, ovemiling the present case. 



Sheldon 
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Shbldon V. WiLDEMAN. (1) Upon a plea, 13 Car. 2. l66l, (C. 201.) 

1 1 Oct. * 

Bill was to have money delivered by the plaintifTs father to Judge Hide. 
the defendant, to compound for the plaintiff's father's estate. Trust not baned 
then se^uestred for deducting money at Goldsmith's Hall ; **y,** »tatute 
the plaintiff %vas executor to his father. The defendant vidTcaaetOf. 
pleaded the statute of limitations, 21 Jac. 16. Upon arguing 
this plea it was insisted by the plaintiff's counsel, that an 
account for money delivered on a trust was not within the sta- 
tute ; and so resolved ; and thereupon the defendant ordered 
to answer ; and the plea overruled in Trin. vacation 16 Car. 2. 
The cause was heard by the Lord Chancellor, Judge Wind- 
ham and Twisden, and they were all of opinion that the stat. 
of limitation did not bar the suit, because it was a trust. (2) 
But the bill was dismissed for another reason. 

(1) S. C. 1 Ch. Ca. f6; 1 Eq. Ca. nty v. llidgard, 1 Cox*sCa. 149 ; Staeh- 
Ah. 304. hnue v. Bartuton, 10 Vet. 466 ; pott, c 

(2) Appendlz, case 1. But see Ban- S03, p. 167, and reference in note 3. 



Sir Edward Heath v. Hanley & Whitwick.(I) On a (C. 202.) 

Plea, 21 Mail, 15 Car. 2. 

The plaintiff was son and executor to the last Chief Justice Chancellor, 
Heath, so made at Oxford during the difference between "^^ ^y**^***"* 
king and parliament, but never sat as chief justice in West- 
minster Hall. The bill was to have an account of money 
received by the defendants, as prothonotaries of the King's 
Bench, which was all to belong to the chief justice, which mo- 
nies they, by their office, ought to receive for the chief justice, 
by an implied trust virtute Officii. The defendants plead the limitations, 
statute of limitations 21 Jac. l6. [The plaintiff] insisted, that ^TV.- m\a 

% . , .... i»i««» A 1 Vide Lase xoi 

the trust was not withm the statute of hmitations. Answered [and note.] 
on the other part, that a guardian, 8cc. was within the statute, 
and he was trustee, &c. Ordered that the defendants should 
answer. 

(1) 5. C. 1 Cb. Ca. 20; Nels. 75 ; 3 Cho. Rep. 8 ; 1 £q. Ca. Ab. SOS. 

"Rtg. Uh, 1663. A. foL 992. The coart ordered, that, as the matter chiefly de- 
pended on the statute of limitatioiis, the question should be referred to the judges 
of the court of King's Bench, or the major part of them, ^ho were requested to 
mediate and end the differences between tlie parties, if they found it practicable ; 
if not, then they were desired to certify their opinion in this case upon the statute 
of limitations to this court, who would thereupon make such further order as 
•honld be meet No entry of the result has been found. 

Davics 
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(C. 203.) Daties V. Beversham mid hit \Vife.(I) Mkh. 13 Car. 2. 



Chancrilor, 
Master «r the 

RoU«. 

Beiriieof laods 
cootncted fpr* 



After contract 
the TCTidof 
•eiied in tmsL 



Ettopprl in 
equity by ad- 
tailtanoc. 



Henry Davies agrees for the purchase of certaiu copyholds, 
which were surrendered out of court to his use, but before ad- 
mittance he dies, having other copyholds; and having made 
his will after the said contract, he deviseth to the plaintiff, who 
was then his visible heir, all his copyholds ; his wife, after his 
death, being then priviment enseint, was delivered of the de- 
fendant's wife, who then became heir to the devisor. The 
plaintiff admitting that the copyhold contracted for did not 
pass by the will, takes a lease of it from the heir for twenty 
years, and agrees to hold it longer at the rent; afterwards, dif- 
ferences arising, the plaintiff sues for the copyhold so con- 
tracted for, as passing by the devise supra; and declared by the 
court, that the copyhold did pass by the will to the plaintiff, 
for that the purchaser had an equity to recover the lauds, and 
the vendor stood seised in trust for the purchaser ;(2) and the 
case of the iMdy Falcomb, 1651, was cited, wherein it was 
ruled, that if, upon articles for a purchase, the purchaser 
dieth, and deviseth the land before the conveyance executed, 
the lands do pass in equity. 

But in the principal case, because the plaintiff had admitted 
the title to be in the defendant, and paid rent, and agreed so to 
do, the court would not decree, but declared, if the plaintiff 
had come in time, it had been proper for a decree. (3) 



(1) & C. 3 Cha. Rep. 4 ; Nels. 76. 

(t) Wainwright t. Elicell, 1 Mad. 
63.>; HoldJ'ati v. Clapham, 1 T. R. 601 ; 
AchrrUy ▼. Vtrnan, 9 Mod. 75 ; in all 



which the principal case is dted. See, 
also, Perrif v. Pheiipi, 1 Ves. jnn. fd4; 
Hoe T. Griffiau, 4 Burr. 1957. 
(3) Beckfard v. Wade, 17 Ves. 97. 



(C. 204.) 



Chancellor, 
Master of the 
Rolls, 

Judge Hide. 
Devise of a 
nioict J of the 
personal estate. 



Lee lExecutar o/'Hale deceased] v. Hale. 31 Jan. 

14 Car. 2. l66l.(I) 

Devise of the moiety of the personal estate to the wife, and 
then of divers legacies, and then of the residue to another: re- 
solved the wife shall have a full moiety, (2) if the other moiety 
be sufficient to pay the debts, and that the debts shall go 
wholly out of the other moiety, Dy. l64.(3) Against which 
it was objected, that the husband should not bequeath any 



(1) S. C. 1 Cha. Ca. 16^ 1 Eq. Ca. 
Ah. 199. 

(2) See Leujin v, Lewin, ft Ves. sen. 
417. 

(3) Mr. Roper (in the 2d vol of his 
Treat on Leg. p. 379.) questions the 
law of tliis case in D>er; reljing, for the 



support of his objection, on a passage in 
Wentwortirs Off. of Ex. bnt omittiiig to 
notice nvhat appears in the margin of 
Djer, that the Supplement to Went- 
worth supplies an authority in accord 
with that in Dyer, and with the princi- 
pal case above. 

part 
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pert till the debts paid» and that therefore the debts ought t^ 

be first deducted out of the M'hole; but that objection was[ ISB j 

overruled, the other moiety being sufficient for the debts in OC Exec. 361. 

tlus case. [Also] ruled, that by the bequest of a moiety of the A»^» Cm© 75. 

personal estate, where the testator had money, bonds and a 

lease for years, a moiety of the lease for years passed, although. 

it was objected that that was not usually reckoned personal Penootl estate 

estate. 

Reg. LSb, 1661. B./of. 446. The Lord Chancellor, and Hide, J., agreed in opi- 
nion, that, although by the law, debts ought to be paid first, yet, as this case stood, 
the wUI being that the testator gave the rat of his real and personal estate, aftcr 
debtf, funerals, ficc to the defendant, whom he made executor; and there being 
soffieient, with an overplus, the executor ought to pay tlie debts and legacies out of 
hia moietr ; and did, -therefore, decree accordingly. And the Lord ChancelloTriuid / 
the laid Judge assisting, were also of opinion, that by the intent of the will the 
widow was not to have a moiety of the mortgage money, in the will mentioned, in 
case the said mortgage was redeemed, but was to have a moiety of the profits, only 
during her life, or a recompense for the same ; and did, therefore, decree the plain- 
tiff's bill, ai to this point, to be dismissed ; but if there were any of the said profits in 
arrear, which the widow ought to have received in her life-time, then the plaintiff, her 
executor, ought to receive the same. And it was also decreed, that tlie lease in ques- 
tion was to be considered a part of the te&tator*s personal estate, and that a moiety 
thereof ahoald be conveyed to the plaintiff. 



Bretton V. Bhetton. 12 Car. 2.(1) (C. £04. b.) 

Money was bequeathed to younger children, where there Devise to 
were divers daughters, and one son, who was the heir at law, younger diU- 
and bad a fair inheritance, yet was by birth a younger child. **'*'*' 
Decreed that he ^as not a younger child within the devis^, 
and should not take by it, being heir at law. The like case w^s 
adjudged so by the Master of the Rolls, inter Mead and Cane 
^ fl/',(2) 16 July 1663. 



I) S. C. 5 Cha. Rep. 1 ; Nels. 63; Lincoln v. Pelham, 10 Ves. 166 ; Bwnto 

_^. Ca. Ab. f02. V. Bowla, ifr. 177 ; Matthem r. Paul, t 

(9) 1 Cha. Rep. t«4. See, also, WUs. Ch. Ca. 77. 
Broadmttul r. Wood, t Br. 77 ; Lady 



lEq. 



Gilbert v. Faules. 12 and 17 Feb. 14 Car. 8. l66l. (1) (C. 205.) 

Bill was to be relieved against an action for rent; and at the chancellor, 
hearing of the cause it was decreed to an account; the ac-Maiteroftfie 
count was stated by the Master; then the plaintiff moved to So^smission 
dismiss his > bill, paying what costs the court would assess; after a decree, 
which was opposed, for that the judgment of the court being 
given, the plaintiff ought not to abuse the court and depart 

(1) S. C. 1 Ch. Ca. 40. 

N from 
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from it; and the case of Wingfeild and Thomas was cited/ 
where, upon an obligation, the plaintiff here was decreed to 
pay principal, damages and costs, and after the plaintiff there 
would have dismissed his bill, but it was denied. Churchill, 
quilibet potest renunciare juri pro se introducto* The Master 
of the Rolls directed it to be moved before the Lord Chan- 
cellor, and the 17 Feb. it being moved before him, it was de- 
nied; and the Lord Chancellor and Judge Browne, in 1 7 Car.' 
2, between Cheatly and Packington, gave the same rule in the 
like case. (2) 



(f ) CarringUn ▼. HoUy, 1 Dick. S81 ; the decree merely directs inquiriet, the 
LukUff ▼. Haegt H Ves. 602; Mocker bill may, by consent, be dismiwed 
▼. Rtadp i BJland Beat SiO; but if Anon. 11 Ves. 169. 



[ 159 ] Edgeworth V. Davies. 1 Ju/y, 14 Car. 2. (I) Upon a 
(C. 206.) ''^- 

County Pala- BiLL was to have an account of the profits of land, which the 
^^'^ defendant had received on a trust for the plaintiff during his 

minority, and for money received upon bonds for the plaintiff, 
and for writings, &c. The defendant pleaded, that the lands 
lay in Cheshire, within the County Palatine of Chester, aud 
in Lancashire, within the Duchy; and that the defendant lived 
within the County Palatine of Chester, and not within the ju* 
risdiction of this court. This case having been formerly argued 
before the Judges, in the absence of the Chancellor, they 
caused precedents to be searched ; and now precedents were 
produced, as Heme v. Smith, 12 Eliz. for that lands lay within 
the Duchy, was overruled. Smith v. Delves, 7 Nov. 2 Jac. 
Bill being for evidences, the defendant pleads, that the lands 
concerned lie in Cheshire, and that he lived there, and so not 
within the jurisdiction of this court, but of the County Pala- 
tine; but upon argument, the suit not being for the lands, 
but for the writings, the plea was overruled. Sherborne t# 
Vaughan,(2) 13 May, 14 Car. 1. Bill was to be relieved on a 
trust; the defendant pleaded the jurisdiction of the Duchy, 
this was ex parte; but in my Lord Coventry's time. Hales v. 
Daniell, 24 Oct. 5 Car. 1 . ad idem, in which case the bill 
being for a personal thing, that court overruled the plea of 
County Palatine; and in the same case, Mr. Page, to whom it 
was referred to certify, reported upon view of precedents, that 
the jjurisdiction of the County Palatine was allowable between 
parties dwelling in the same county, and for lands there, and 
for matters local; and in the argument of the principal case, I 

(1) S. C. I Ch. Ci. 40; NcU. 66; (2) Ncls. 37. 

1 £q. Ca. Ab. iSf . 

cited 
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ctledtke case of Sir Jo. Egerton aod the Eatl ijf Darby, 4. 
laBt* and upon long debate ia the principal case, the plea was 
overruled, but without costs. Hob. ??• Owen v. Ek>U.{S) 

(S) See« for tbe aiode of enforcing the jurisdiction of Chancery, in iiicli caiest 
CIm^ ▼. Crm, t DicIl. 555. 

lUg. Ub. 1661. A.foL 746, Hie defendants pleaded, that the County of Chester 
is a Coon^ Palatine, which hath heen ratified, established, and allowed by the laws 
€i the IhmC and hath been endowed with ail liberties, privileges, and franchises inci* 
dfent to aCoonty Pidatine ; and that all pleas of and concerning any lands and tene* , 
nents in the said coonty, and the right, and title, and profits thereof, and all caases, 
matters and things happening in that county, having dependeiKy on, or relation to, 
the same, or rents and profits of lands, or discovei^ of estate, or concerning any 
breaches or non* performance of any trust in respect thereof, in the said Coonty Pala- 
tine made to diero, or any account made or rendered thereof, or any deeds, evi- 
dences or writings, being matters of law or equity, are pleadable and determinable, 
and ouglit to be judicially heard and determined before the Justice of Assize, or 
Chamberlain, or Vice-Chamberlaio, in the Exchequer tliere, and not elsewhere ; and 
that by ancient right and privilege allowed and used in the County Palatine of 
ClMster, no person resident in the same ought to be soed, impleaded or molested out 
of the said County Palatine, in respect of any goods, wares, monies or roercban- 
diaes, or non-performance of trusts in misemploymg any money or rents there, the 
Mne bdng there examinable; and for that the drift of the phiintiflT's bill is to brmg 
tlieflB in question touching hinds and tenements which Ke in the said county, which 
the d efend a n t Susan saith are in her possession, and she claims the same as conveyed 
to her by her husband in his life-time for good and valuable consideration; and 
furtlier to force them to an account for the rents and profits thereof, which were had 
md received by William Davies, in his life- time, for and on behalf of the said 
fJaintiff Anne, wife of the said plaintiff John Edgeworth, and to force them to ac- 
coaat, to pay, and satisfy the plaintiffs, or some of them, the same monies alleged. 
to have been received by the said WilHam Davies, in his life-dme, from several per- 
wmm tlMfeiii mentioned, in trust, on behalf of the said plaintiff Anne; all which; 
■niton coapiained of, if any at all were, they aver were done and transacted in the 
said County Palatine, and not elsewhere; and that tbcy are, and have been from 
fteir nadvity, of the said county ; and therefore demanded the judgment of the 
eauft. The Lord Chancellor, assisted by BroMrne, J., ovmuled the plea, without 
|dving an^ other reason than that it was idle to attempt thns to oust the jorisdio* 
Son of this court. 

[ 160 ] 

Cleabkb v. Lord Angier.(I) 3 July, 14 Car. 2. Upon a (C. 207.) 

Demurrer. 

A LEGACY being given to a feme, whilst she was covert, the Chancellor. 
husband of the wife, without her, exhibits a bill for it; because ]^^ Turner. 
Ibe wife was no party, (2) the defendant demurred; for of feme. 

l) 8. C. 1 Oh. Ca, 41 ; Neb. 78 ; legacy, roust sue for it in a court of 

I iq. Ca. Ab. 64. equity ; which will not order payment 

(9) For though, where an action is until a proper settlement is mwde upoi^ 

given at common law, a husband may the wife, or she consents, in court, to 

far, alone, for personal estate accruing wave it : the wife, therefore, u a neeea^ 

totiie wife during the coverture, (Phil- sary party. Brown v. Elton, S P. Wms. 

IbUrJk ▼. PluekwtU, i Mau. and Scl 205 ; Milncr v, Colmtr, t P. Wms. 642. ^ 

396,) yet as, for a Iceacy, no action at If, however, the executor chooses to pay ' 

bw can be maintained, (beelav.Strutt, the wife's legacy to the husband, he 

5 T. R. 590 ;) the husband, if the exe- may do so, sind will be exonerated. At' 

caton refuse to hand over to him the tonicy Generoi r. Bacchui, 9 Price, 3^. 

N 2 things 



1 Jb^ SM^ tut V lit ft r^iriii uivss usurraigt . auc jf ittt buohiiid 

wi^uic tfue. uf ut CibiUiHrtsc:. tiar wiL xiiii cuncuint tiit vnie; 
wic if iie tut: iftdun: iuct^meu: or <iifscret. ibt «!& ninniff ae- 






(C.20ft-> A9<;9Tiioc(. IjpMi € Demrnmr mfttr Tfim. T^rm. I6fi2- 






Tuz bin vaft bareif to dbcm«r a dcseid; die 
■Minnad, iw^lbat tfe pbiiitirkad aot sadr wfli 

GIthi far flKT pbiataflT, tliac ia tki* cue oaofc k aot re^ 
aMid took tkti differeaoe, tint vtien tlie bfl Jiu tfc the 
<rf' a deed, and Mdbttli relief opoo tbe mncr oAkit deed, br 
a decree, tbere Mftdb cotfa u oec<:ft»rT; bat vixs the Ul seeb 
no relief, but barelT Atmr% that the detcwijat woald d M co i gf 
^ibetber be batb Midi a deed or not, or to baie it prodaosd at 
a trial, m tbat ca^e tbe plaintiff oagbt not to be pnt to Us 
oatb; for it it not pretmned tbe plaintiff wovU c^Ak a bffl 
in eitber of tbe latter cases if be bad the deed. Tbii diCemce 
wan approved bj dhe Lord CbanccDor, and t bei c iu i e tbe plea 
waa o«'emiled.(l) 



(if C«^r«y v.Ttttrvr,! Vera, t^; air, C.8S6. {^71; ad mt lb t Mr% antd 

[ 161 ] ^— 

(C. 209*) RoBEBTi V. WiLKS, RoBINSON ^ fl/'-CO Posck. 15 CfflT. 2. 

1663. 

CkanctMur. The pbintiff here exhibited his bill firat; to which the de- 
f iij«nctSon to feodaiit put in an insufficient answer, and so detained the 
Urn IL%eheqwsr. plaintiff here ; and then exhibited a bill in the exchequer in 
the nature of a cro^s suit, and posted on that cause there ; 
wherefore the plaintiff moved for an injunction to stay pro- 
ceedings on that bill in the exchequer. (2) 

( I ) 5. C. 5 Cli. Rep. 9. ridet there cited in note c ; to which add, 

(f) Jann r. Whitnof, Cwy, 161; in support of the general principle, that, 

CadwtiUader ▼. Wynne, Toth. 115; in cases of concurrent jorisdictions, 

Trenetll ▼. Cuibon, ih. See, Jackum t. %rhich coort soerer Js first possessed of 

Liaf, 1 Jac. tiid Walk. 252; and autho- the cause has, ezdtisivcly, the right to 

proceed 
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/ 

Proceed therein. Nick9lmt ▼. Nicholas, suits. See, however, Newburg y. Wren, 

^ rec. in Cha. 547. To maintain this right 1 Vem. 29 1 . The two next cases, infra, 

implies no indecent struggle for juris- it will be seen, proceeded upon different 

diction, it is merely for the benefit of the grounds; those were questions of per- 

public, and to prevent multiplicity of sonal privilege. 

lUg. Lib, 166?. B.foL 683. The court ordered, that an injunction be awarded 
and issued to stop all the defendant's proceedings in the Court of Exchequer upon 
the said defendant's bill there, unless cause shown on a day fixed ; and in the 
meantime and until further order, all the defendant's proceedings in thb Court of 
Exchequer to be stayed. 



Vebdall 4r aF v. Harvey. 7 Feb. 8 Car. 1.(1) (C. 210.) 

The same day that the plaintifPs cause was to be heard in Lord Keeper 
Chancery, the defendant caused the plaintiiTs counsel in^®^*"*^* 
Westminster-hall, as they were going to the Chancery bar, to Injonction from 
be served with an injunction out of the exchequer, to stay to^^cS^^. 
the suit, which the plaintiff's counsel declared to the court : 
whereupon counsel not attending, a farther day was appointed, 
and the defendant ordered to attend then, which accordingly 
h6 did ; and by the declaration of the plaintiff's counsel and 
the defendant's not denying it, the case upon the injunction 
being as aforesaid, the court appointed two several orders, 
made by Chancellor Elsmere, to be read, by one of which it 
appeared that an officer of the custom-house being served 
with subpanas to answer bills there, would not answer there- 
unto, but procured an injunction out of the exchequer, and 
served it. Ordered there, that the plaintiff might proceed, 
notwithstanding the said injunction, and by another committed 
for the contempt of this court ; and the Lord Keeper de- 
clared that so it might be done in this case, but would hear 
the defendant's counsel, and that upon hearing the cause it 
might be dismissed or retained, as was just ; and he asked the 
defendant if he would wave the injunction, and proceed in 
the cause ; to which he answered, that he had no counsel, and 
desired time to advise ; the court was willing that his counsel 
should be heard, if also the plaintiff's counsel might be heard, 
which the defendant refused, pretending he was not able to [ 162 ] 
wave the injunction ; which the court denied, since it was his 
own suit ; but the defendant still refusing, the court ordered 
the plaintiff's counsel to open the cause, which was done ac- 
cordingly; and the defendant allowed another day for his 
counsel to defend, so that the matter of this cause might be 
freely debated on both sides ; which the defendant refused : Receiver of th« 
'whereupon the Lord Coventry declared that the Court would Exchequer. 
not give way to this injunction, for if it be pr^ten^ed that the 
defendant be a receiver of the exchequer, that hath been over- 

(1)5. C. Nds.l9. 

ruled 
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ruled by multitndes of precedents, upon great deliberatHNi b 
the time of the Lord Bacon, Sir Thomas Bromly and Elsmere, 
. and other Chancellors and Keepers, and since his Lordship 
was Keeper, upon the precedents^ and upon conference with 
Chief Baron Walter and the rest of the Barons. (2) 



tfri^. 1 



T^kc Y. CMke,Toth. 150; CuUi ▼. Pcten, ibid. ; Matihiw v. Lord ArmM, 



(C.211.) 

Twodefeodants, (1)One Clerke was ruled to answer, upon pleading the privilege 
one imvilegt^. ^f jjj^ exchequer^ being an officer there, and did answer ; and 
so did one Vernon upon the like plea ; and the Lord Coventry 
aaid, that in case the privilege were allowable where one aiogfe 
accountant there was sued here, yet it is no plea where the bill 
is against an accountant, and another, (S) as here ; for there is 
no colour for it neither in this case nor any other. 

And whereas it was objected that the chequer bad the 

Priority of suit, priority of suit(d) in this case ; it was answered, that did not. 

appear, and that the plaintiffs here were strangers to the suit 

in the chequer ; and there are frequent precedents* where the 

defendant m a court of equity hath been admitted to a cross 

suit in another court of equity, without expecting the event of 

' the first suit ; for if the plaintiff in the first suit surcease or be 

Decreet in the dismissed, the defendant bath no help here but by his cross 

^****^^hc*' .*"*^» *"^ the chequer hath suffered new suits there touchiug 

matters judicially settled here; and this court hath done the 

like by the chequer. 

And his Lordship declared that he did not conceive any 
suit in equity between party and party (4) was maintainable in 
the exchequer, but by reason of privilege, and that privilege 
holdeth not, unless all the plaintiffs or defendants be privi- 
leged ; and therefore as this court doth not hinder the pro- 
[ 163 ] ceedings in the exchequer, so it doth order, notwithstanding 
Vide Chaocellor the said injunction, the plaintiffs be at liberty to proceed here. 
Hide's roles, and the defendant and his counsel are injoined not to move in 
one cw!rt°of "* ^^^ exchequer to hinder the proceedings of this courts for 
ccmky, how and which purpose the plaintiff here may take an injunction ; and 
when pleadable as for the defendant's contempt his Lordship will advise far- 
in^no . ^Ij^j. . ^j^j ^jj^ defendant to attend here de die in diem accord- 
ing to a recognizance to that purpose. 

(1) &, C, Nels. 90, puted ; and though a demurrer might 

(f ) Eatt T. Bittaumi, Cairy, 96. formerly bnve held to a bill which 

{S) See, ante, c. S09, p. 161. note 2. omitted tliis suggestion ; the coffrt 

(4) But thesuggestion that tlie plain- would not, for such cause, suffer its 

tiff is '* a debtor and accountant to hb general jurisdiction, as a court of equity, 

Majesty," is never allowed to be dis- to be disputed. 1 Fowl. Ex, Pr. 3. 



Sib 
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Sir Henry Goring et aF, Plaintiffs; Ch. Bickerstaffe, (C. 212.) 
Eliz. his Wife, Jo. Eversfield per Guardianum suum. 
Dame Anne Alford, Widow, and Jo. Alford by the 
said Dame Anne his Guardian, defendants. (1) 

Sir Jo. Alford deceased, being seised of the manor of Hams, Chancellor, Ch. 
&c. by indenture, 9 Aprils 14 Car. I. and fine thereupon, J-^****^'"'^^* 
settled the same to the use of himself for life, the remainder q^. B^oa 
as to part, to the use of Frances his wife for life, for her join- Hale, 
ture ; the remainder to his first and fourth son in tail ; re- Appeal from « 
mainder to Sir Edward Alford, his brother, for life ^ remainder decree made by 
to Sir Edward Alford's first, and all other his sons in toil; re- ^ j^J^^y 
mainder to his own right heirs, under a proviso that it should be the defendut 
'lawful for Sir John and Sir Edward, when they should be solely Dune Aane 
seised of the premises, or any of them, at their pleasure, to ^7* 
-make leases of the same or any part thereof for 9,1 years, under 
what rent they pleased. 

7 July, \643j Sir John Alford ipade his will, whereby he gave 
'shis daughter Jane, the defendant £versfield*s mother,«£600, and 
^to bis daughter Elizabeth, now the wife of the defendant 
-BickerstofTe, £500, to make her portion £SflOO, and devised to 
^heY all his messuages in White-Friers, London, Pitch H^tch 
•and Huswell-street in Middlesex, and in Wiggen-HoM in 
Sussex, Habendum to her and the heirs of her body^ fe- 
mainder to Sir Edward Alford and his heirs ; provided that if 
Sir Edward paid Elizabeth £2,500 at her marriage or 21 years 
(which should be first), the estote to her to cease, and t^e pre- 
mises to remain to Sir Edward and his heirs; and of his said 
*will he made Frances his own wife executor. 
' And afterwards, pursuant to this power, by indenture 14 

- April, Car. 1 . and by indenture 3 January, 1648, did demise to p « ^^ •« 

- the plaintiffs the greatest part of the manor of Hams, Sic. from L ' ^^ J 
• Michaelmas then last past, for 2\ years, rendering 10s. in trust 

' that they should permit the said Sir Jo. Alford, during his life, to 
•take and receive the rents and issues of the said manor ; and 
upon farther trust, that after his decease Frances his wife 
should receive the profits of the said manor in satisfaction of her 
jointure, so far as the premises by any former assurances were 
any way liable thereunto; and to permit her, during her life, 
to receive out of the residue of the premises £\20 per 
ann. during the life of her husband, if the term so long con- 
tinued, and should permit his said wife, if the term so long 
continued, to receive the residue of the rents during the 
residue of the term of 21 years, if she should so long live, 
to the intent she should pay thereout so much money 
towards the legacies as his personal estote should be wanting 
•in; and to pay the residue to such persons as the said 

(1) 5. C. PoliexC 31. 1 Cha.Ca. 4. 

Sir 
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Sir Jobn Alford should appoint by his will, and for want 
of such appointment to retain the same to her own use ; and 
upon farther trust, that the plaintiffs after the death of Frances, 
during the residue of the term of 21 years, should permit 
such person and persons, as the said Sir John Alford should 
in his life-time, by any writing by him sealed in the presence 
of any two credible witnesses, or by his last will, appoint, and 
for want of such nomination, and after the death of such 
nominee, the heirs of the said Sir John Alford to have and re- 
ceive all and singular the rents of the premises. 

The said Sir John Alford, by a deed-poll the same 3d of 

Jan. 1648, signed and sealed in the presence of four credible 

witnesses, thereby reciting the said demise and . trust* did 

nominate the eldest son of Sir William Alford, his brother, to 

have out of the residue of the premises £50 per atm. and his 

two youngest sous £60 apiece ; and the said Sir Edward Al* 

ford to receive the rest of the profits, by the trust of the said 

demise limited to be paid by the said Frances, and after . her 

death to receive the residue of the profits during the residue 

of the term to his own use* It appeared by one witness, that 

Sir John Alford, three or four days before his death, which 

was before the trust, and declaration of trust, did acquaint 

that witness that he had settled that estate in Hams well, as 

be thought^ and that his brother Sir Edward Alford was by 

[ 165 ] agreement to have all his estate after his death, and that he 

thereout appointed some allowance to his daughter Eyersfield, 

Tniftees prefer and declared that the defendant Elizabeth, now wife of the de- 

r te * ^ d"^ b" ^*^"^*"^ Bickerstaffe, was not to have any thing out of his estate 

those who claim there, for that he had otherwise provided for her. Sir.jQlm 

the trust. Alford the night of the same day, wherein the declaration bears 

date, died without issue male, leaving the two daughters his 

heirs. Sir Edward Alford died intestate 1653; the de* 

fendant Dame Anne, his relict, had taken out administration. 

Jane the mother of the defendant Jane Eversfield, and whose 

heir she was, died in the life of Frances her motlier ; Francis 

having proved the said will of her. husband died l659> having 

vmade Elizabeth Bickerstafie her executrix. 

The defendant Dame Anne, administratrix of Sir Edward 
Alford, the defendant John Alford as first son and heir of Sir 
Edward Alford, the defendant Bickerstafie and his wife as 
executrix to Jane, who was executrix of Sir John Alford, and 
John Eversfield as coheir with Elizabeth to Sir Jobn Alford> 
all claimed the benefit of the trust, during the residue of '21 
. years after Frances her death. The bill was that the defendants 
should interplead, and to have the direction of the court. ^ 
whom the trust belonged.* 

Upon the hearing by the Master of the Rolls, 28 Nov. Car. 
2. In as much as the power reserved to Sir John Alford by the 
lease is, that after the death of Frances the trustees should 

permit 
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pefmit such persons as he should nominate, and after the 
death of the nominee, his own right heirs to receive the rents, 
&c. the court was of opinion that Sir John Alford has thereby 
no power to nominate any person to receive the rents. See. but Power. 
during the life of the nominee and no longer, for after the 
death of the nominee, the heirs at law are nominated by the 
original deed to receive, 8cc. And when after the deed poll 
Sir £dward is nominated to receive the rents, that must be 
intended, if he live so long, for the deed poll recites the deed, 
and is in pursuance of the trusts therein ; and that Sir John 
Alford's intention in the original lease is certain, that after the 
death of the nominee, his own heirs should have the residue of 
the trust, and both the deeds being executed together are to be 
taken but as one assurance ; (2) and if he had intended that ^^^ ^^^ b»t 
the heirs, executors or administrators of Sir Edward should ^"^ ■«>»nce. 
have the remaining part after Sir Edward's death, he would 
have named them as well as Sir Edward ; and for that the in- [ 166 ] 
terest of the term was always in the plaintiff, and not in Sir 
Edward, but only as nominee to the profits, he being dead the 
trust to him ceaseth, and nothing passeth to the heir or ad- 
ministratrix, but remaineth to Elizabeth the surviving daughter, 
heir and executrix of Sir John Alford ; and the testimony of 
Elizabeth can be intended to relate to no other settlement but 
the first, by deed and fine, and not to the second, raising the 
trust in the lease which was not then in being, made after the 
discourse the day of his death ; and that the residue of the 
trust of the term doth remain to the heirs at law of Sir John Hdratkurpre- 
Alford, who in a doubtful case ought to be preferred, ferred. 
especially when it is so consonant to the intention of John 
Alford, and the defendant Elizabeth also, his executrix ; and 
doth therefore order and decree the same accordingly, and 
that the rent arrear, and for the future, be paid her, &c. 

And upon the appeal the question was upon the whole case, 
whether Sir John Alford had power to dispose of the residue Power, 
of the term of 2 1 years, after the death of Frances, or whether 
he were not restrained by the limitation of the trust to the 
heirs after the death of the nominee i It was offered by the 
counsel of the appellant, that Sir John Alford, after two limi- 
tations to two persons, had not power to limit to a third after Perpetuity, 
the death of the second, because it is an executory devise upon Executory de- 
an executory devise, and tends to the iutailing of a chattel and riae. 
making of a perpetuity, and this limitation of John Alford 
they said was out of the power of the trust, and not out of the 
interest of the term. 

The court did all agree in one uniform opinion, that the Term for 
limitation of a term to several persons in remainder, one after ^®*" limited. 
another, if those persons were in being, and particularly [alJa'notcS.] ' 

('i) sintt, c. 153. p. 118. aud note 3. aud c. 137. p. Iff. 

named. 
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namedy could not tend to a perpetuity; otherwise, if the per- 
Tratt of a pot- 8on8 were not in being,(d) and that a man might declare the 
sibility. trust of a possibility in remainder, but that the limitation of a 

trust of such possibility to the heir of the limitor was a void 
limitation, and the trust was in the limitor, though of a chattel 
Limitation of a real. And he having by the deed poll the same day limited 
ofth X^****^ ^® lease, which was made pursuant to the power of the first 
j^i^e^ge ^57, settlement, to Sir Edward Alford, the whole remaining tem 
after the death of Frances, without any other limitation or re- 
striction which he might have done, the same was a good limi- 
f 167 ^ tation of it to Sir Edward Alford, his executors and administra- 
tors ; and if the power of Sir John Alford had been defective, bis 
The inteiett of i>^terest ought to com^ in aid to make ^ood die legacies of £60 
theHnntorofa and £60 per atm. and of the remainmg term, and otherwise 
*'J"^***'°P".tlic trustees might come in and claim the lease, discharged of 
docMD^a^^ ^'^ trusts ; and there being nothing to oppose the limitation of 

trastyi^de- 
fective. 

term to one ^ grounded upon a mistaken foundation, and that taking both 

generallv gives -deeds together, they ought to be interpreted, that the power, 

mdn^ toh* ^°^®'*®*^ *""^ limitation of Sir John Alford, was to Sir Edward 

"^ Alford, being explained by the said one witness ; and that Sir 

Edward Alford, his executors and assigns, ought to have die 
On this bill to term after the death of Frances, and Dame Anne therefore bi- 
pray inter- titled thereunto as administratrix of Sir Edward Alford ; and 
mrat to'aoc^t ^^^^ ordered and decreed accordingly, and that the for- 
wifh, and afao to noer order and decree be discharged ; and that the plaintiffs 
cooY^taone shall come to an account for and pay the said Dame Anne the 
**^'""*' rents and profits, and convey to her if required, 8cc. Mo. 

890. Haiton, Cox, and MoUneux, 1 Co. 1 56. 1 Cro. 577. 10 
law and equity Co. 47- 8 Co. 42. And quore, why the trust of a possibility 

of a term is declarable when the remainder of a possibility is 

not assignable. 8 Co. 96. (4) 



the trusts, but the im{dicated and mistaken expressions of the 
deed, the whole court resolved, that the former decree was 



differ. 



of common law, by which assigDioenti 
are regularly made ; and the eqoitaUe 
doctrine as to declarations of trusts, ao 
longer exists; a pussibility, coaplcd 
%vith an interest, is now descendible, re* 
leasable, asAgnable, and denaahle, at 
Jaw. Jonti v. Roe, 3 T. R. 95. 



(5) But though not good as a re- 
mamder, a devise wtucfa most take effect, 
if at all, within the space of SI years 
after the period of a life in being, is good 
under the doctrine of executory devises. 
Stephem v. Stephentt Ca. temp, Talb. 
fSS. 

(4) This difference between the rules 

By JUg, Lib, IdtW, A,fiL 192, we learn, a case was ordered to be stated, that 
the court might advise with the judges thereon; on the V8th of Novemberlhe 
Master of the Rolls delivered hb opinion, contrary to that given by the jsdgesi 
that the benefit of the said trust belonged to the defendants, Bickerstaffe apd bis 
wife, and decreed accordingly. FoL 416, On a rehearing, it was ordered, that the 
said former decree be discharged, and that the plaintiffs, the trustees, shall come to 
an account for, and pay unto the Dame Anue Alford the rents and profits of the 
premises which wre in arrear, and shall also pay and satisfy unto the said Dane 
Anne the growing rents and profits of the said preftiises until the end and termina- 
tion of the said term of tl years, and shall coifvcy and reassure the said prases 
to the naid Dame Anue, or to her assignees for the remainder of the term, if thejf be 
thereto requifed, 

Parkeb 
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Parker v. Plummer. Upon an Appeal from a Decree ut (C. 213.) 

the Rolls. 27 Jan. 14 Cw. 2. 

Parker sold a lease, which he bad for three lives from the Bue •greement 
dean and chapter, to l^lummer, and it was agreed Pliunmer <^o°7^ "^ 
should pay j£4t320 for it ; after the deCendaat agreed with the '"^^^^ 
plaintin^ that if he would abate him c£420 he would reconvey Nou. Here was 
the lease whenever the king and dean and chapter were re- ^ ^^ ^^ 
stored; the plaintiff thereupon abated the £420, and KingcutedooMie^ 
Charles being now restored, the plaintiff exhibits his bill for lide. 
the lease, which the Master of the Rolls decreed to him. 
Note; this was decreed against the son of the purchaser, the 
fiither. being dead. Quaref whether he came in by settl^nent 
or as occupant. Upon appeal this decree was affirmed by the 
LfOrd Chancellor and Justice Bridgeman. In this case it was 
objected, that this court ought not to decree it, for it was in 
nature of a wager, and the consideration unequal and penal ; [ 1^8 1 
.and that an action more properly lay ; and that it was \n.the 
discretion (1) of the court to decree agreements, or not, which 
was where they ought to j^e performed ex debito justitUR ; yet 
decreed ut supra. . . 

(1) Alitji T. Dtuihamptt 13 Vcs.228; founded on fixed principles of equity ; 
Cooper ▼. DtuHt, 1 Ves. jun. 566; this Buckle v. Mitchell, 18 Ves. Ill ; pat, 
ducn6on, however, is not arbitrerj, but c. 289, p. 217, note 4 ; c. SIS, p. 945. 

Reg. Lib. 1662. B. foL 274. The Master of the Rolls decreed the said agree- 
.mrskt to be peribrfned, «ad th«t the defendant should recoove j and restore bi^ io 
the plaintiff the premises, and account for the profits thereof, since the iLiog's 
coming into England and the restitiition of tlems and chapters : stad on a reliearing, 
iSbt agieeineut htang folly proved, tad that it tras made on vdnaUe condMeiKtiet), . 
the decree was affirmed. 



Lord Antrim v. Duke de Buckingham. Jan. 1662. (1)^C. 214«) 

The Lady Margaret of Antrim, mother of the defendant. Lord Chan- 
being tifeme sole seised of a reversion after one life, conveys J^J^'^njidj- 
the land to the use of herself for life, the remainder to man, 

in tail, with power for her being sole (2) to make leases for Lord Hale. 
three lives or twenty-one years in possession. The feme mar- Power executed 
ries, and then she and her husband lease for twenty-one years, ^l/*"* ?*'*'* 
in the life of tenant for life, to commence from the date, for * 

payment of debts, &c. If this lease per baron t^nd feme were 
• good. Bridgeman, this power is not pursued ; for by marry- 

(1) S. C. S Saik. f76 ; 1 Cha. Ca. 17 ; the decision unquestionable ; see, ante, 
1 £q. Ca. Ab. 343 ; 1 Sid. 101. c. 16, p. 19, note 5, and references 

(2) This term of the power makes there made. 

ing 
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Power node, or ing she hath put herself under the power of her husband ; and 

?"*P^^*** "* there is a difference between a nude power and a power which 

Ante, Case 101, flows from an interest; for when a bare power is given to a 

[and note 2.] feme by will to sell lands, although she marry, yet she may 

sell, and may sell to her husband ; but when she reserves a 

power out of an interest of her own, contra ; but such power 

ought to be expounded benignly at this day, though formerly 

taken strictly. Second point, being whether the lease from 

that date were good, was not resolved. Afterwards, Hale 

and the Chancellor concurring with Bridgeman, the bill was 

dismissed. 



(C. 215.) Beddingfield v. Zouch. Hide v. Petty; (I) both in the 

Vacation before Trin. 15 Car. 2. 

Chancellor, Resolved, that all decrees in chancery, as well for personal 

•Sea*" traSra ' *® ^^^ ^^^^ things, shall be executed by sequestration ; and 

upon lands, ^^^^ these causes were brought into parliament, and dis- 

when. missed thence. 

Ante, Case 142, 

[andnot*J.] (l) S. C. 1 Cha. Ca. 91. 



[ J69 ] 
(C. 216.) Sir George Binion v. Stone. (1) 13 May, 1663. 



Lord Chan- 
cellor, 

Ch. Ba. Hale, 
J. Windham. 

PresamptiTe 

trast afiects a 

porchaser. 

Ante, Case 36, 

151. 

Pott, Case 9lt, 



Sir George Binion bought a house for <£2,000 in the name 
of his son, then five years of age ; Sir George's estate being 
ordered to be sold for delinquency, the trustees for sale sold 
it to Stone, to whom for <£500 Sir George's son and his wife 
conveyed* making oath they were not seised in trust for Sir 
George. Sir George seeks relief against Stone as for a trust, 
and in regard the estate was sold as Sir George's, and that the 
son was but five years old at the purchase, the court presumed 
it a trust* (2) for which Sir George was relievable. 



(1) S. C. Ncls. 68. 

(3) T^8 is one of those cases decided 
iniroediately after the restoration, the 
decree in which seems to have been in- 
fluenced ruther by compassionate, and, 
perhaps, political feelings, than by strict 
principle. If the tender years of the 
sou made an immediate advancement 
not necessary for him, and therefore 
not likely to have been intended ; the 
argument is much stronger, on the other 



side, that he was still less cakalated to 
perform the duties of a trustee. At 
present, the rule seems well established, 
according to ShaU$ ▼. ShaLa, port, c. 
319, p. ?5?. that, whenever a fiitber 
purchaseth in the name of a child uo- 
provided for, it is intended a trust, un- 
less it be otherwise proved ; and tfie 
proof lies on the side. See, also, ante, 
c. 36, p. 34, and c. 6, p. 6 ; post, c SSS, 
p. 171. 



HUMFBEIS 
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HuHFREis V. Griffith. May, 15 Car, 2. 



(C. 217.) 



Appeal from a decree in the Grand Sessions of Montgo- ^|^ Chan- 
mery ; the decree was, that an infant should convey. (1) Cur* : jJwter of the 
we will reverse the decree, but will not so far countenance Rolls. 
the jurisdiction of that court, (2) as to express it to be for the Infant to con- 
iofancy of the defendant. ^^^* 



(1) By ftat 7 Anne, c. 19, infant 
tnuteei are enabled to convey estates 
held bj them in trust. But tlien they 
must have no other duty to perform. 
Attorney General v. Pon^ett % Cox's 
Ca.2«3. 

(S) If, altliough the land be within, 
the party defendant lives without, the 



jurisdiction, the court of session has not 
tlie means of douig justice ; Tranter v. 
Dniggen, Comb. 468 ; Vaughan v. Evans, 
1 Str. 630. Otherwise, tembU, no ap- 
peal lies to Chancery from the Great 
Sessions of Wales : see Galbraith v. Ne- 
viUe, in note to 1 Dougl. 6. See, how- 
ever, post. Append, c. 19. 



R^. lAb, 1662. A. foL 579. The court seems to have been lets abrupt than the 
report represents; the decree made in the court of sessions of Montgomery was 
declared to be erroneous, and, therefore, the same was reversed : but by consent 
of the parties the matters in difference were referred. 



GoDscALL V. Walker & Wall. (1) 11 May, \5 Car. 2. (C. 218.) 



* 

Judgment gotten against an infant by practice; (2) ordered Consideration 
that it be referred to a master to examine how much money oC a judgment 
the infant received. Note. — The guardian was party to the 
practice. 

!1^ 5. C. 3 Cha. Bep. 10 ; Neb. 84. may be decreed, in equity, on a judg- 

t) Mitehell v. Harrit, t Ves. Jun. roent so obtained : see, pott, c. 2S6, p. 

1S5 ; Banuley v. Powell, 1 Ves. sen. 173. 
t89; acknowledgment of satisfaction 

Reg. Lib. 1662. A.fol. 5S4. 675. The court referred it to the master to examine 
and report what had been really lent by the defendants to ttie plaintiff; and the 
defendiant Walker was to produce his books and papers of accounts upon oath 
bei»re the said master; and, forasmuch as there seemed to be some difference 
between the proofs in this cause and the defendant's answers, the said master was 
to look into the same, and if he found that they crossed Dr contradicted one the 
other, the said roaster was to report the same specially : jmd until such report made 
tlie injunction granted in the cause was to continue in force. 



Viscountess Cranborne v. Delahay, Esq. (1) Sur Bill (C 219.) 
of Review: Demurrer, 21 May, 15 Car. 2. 

Bill was to reverse a decree in May, 1655, where the Du* Lord Chan- 
chess of Hamilton, the defendant's late wife, was plaintiff, J^IJ^j'^^j^^ 



(1) 5. C. 1 Dick. 8 ; NcU. 85. 



against 
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against the Lord Cranborne» the now plaintiff's late husband 
r 170 1 ^^d othei: defendants ; cttofs assigned, were, that the Duchess 
was in truth tkfeme covert at the time of the decree had, as it 
appears by the now defendants answer in this court, in ano- 
ther cause ; so there was no cause in court, the cause being 
abated by her marriage, wherein she was the plaintiff* 
ErranaM^aadL That the deed of the Earl of Darlington, under which she 
claimed, being a deed of feoffment of the friary of Guildfofd, 
was void, for the estate thereof was in trustees at that time, 
and no livery of seisin was ever made on that deed, and there- 
fore ought not to be supported in equity to the disherison of 
the plaintiff, Viscountess Cranbome, coheir at law vrith the 
said Duchess to the said Earl of Darlington. 

To this the defendant demurred, and for cause showed, that 

for ought appeared, the decree was well grounded, and that 

the first error was not matter appearing in the body of the 

Matter defaon. said decree but dehon, (£) and yet was alleged as error, and 

New miter. ^^^ ^ ^^^^ matter, and that the now plaintiff could not take 

advantage thereof, neither could any ever take advantage of 

it but the defendant, who had not excepted to it; and it was 

but matter of abatement, and not in point of right, and after a 

decree in point of right ought not to be admitted. 

EnorfaMtnre As to the first, resolved, that a decree made in point of 

^blt^^t? t "S'^^ ought not to be reviewed on the point of a dilatory plea, 

antgn^bif which might have been pleaded in abatement. 

A^ Ctae as. To the second, because the Earl of Darlington was seised 

Trattof afoe ^f ^ trust, that the deed, though in the nature of a feoffment, 

P^Case f44. should pass the trust without livery and seisin, for the trust 

No answer, if might have been declared by parol ; (3) a fortiori in this case. 

a^ref^ore ^^^^* '^ ^** much insisted by the plaintiff's counsel, that the 

the court, upon defendants should be put to answer. But resolved, that they 

a demurrer. should not answer, because by possibility no other matter can 

come before the court than what is in the demurrer, and so 

the demurrer allowed. 

^S^ See pmt, c. t39, p. 178. stat. of frauds was not passed tiB feor- 

(3) It will be feooliected, that the teen jeara after thb case was decided. 

Reg. Lib, I66t. A. fiU 519. The defendant pleaded the former decree, and 
also demurred, for that, by the roles of the court, no bill of reriew ought to be 
admitted but in case of error in law appearing in the body of the decree, or upod 
some new matter of fact, arisen after the decree, being such whereof no advantage 
could be made at the time of the decree ; and the error that the Duchess was mar- 
ried is only matter in abatement and not to the right, and appears not in the' body 
of the decree, but is matter of fact out of tlie decree, and which the now plaintm 
has assigned for error and not -for new matter, and were it so, yet she mignt ha«« 
had advantage thereof before the hearing, and ought not now to be admiUed to it, 
nor is the now plaintiff a proper person to take advantage of that exception, for 
that the defendants did and do consent unto and allow of the said proceedings, 
Qor could any advantage have been taken of the matter alleged but by abateo»eiit: 
and the other error assigned is no error, but the cause was adjudged upon the said 
deed, and proofs of the Earl of Dariington's intention. The court, and the assis- 
tant judge, were clearly of opinion that the said plea and demurrer were good; 
allowing the same, and dbmissiog the plaintiff's bill. 

Parry 



IN CUai A CAKCKXLARIJC* 171 



Parby v. Bhown. (1) £6 Afcy, 1663. (C. 220.) 

Resolved, that where a person hath power to lease for ten LordChin- 

3^ears, and he leaseth for twenty, it is good in equity for ten ; ^"®'' 

and so hath it been frequently resolved in this court. (2) Fowtr totease ' 

exceeded. 
(I) 5LC.3Clui.Ilep.ll; Nels.ST. HVUer, 7 T. K. 480 ; but a court of liw 
(7) C am p b tU V. Leach, Ambl. 749 ; has never held itself entitled to consider 
Hervejf v. Hervey, 1 Atk. 569 ; Wyk- sacb a lease good in part. Doe t. Prt- 
Y. Wykham, 18 Yes. 415; Doer, deaux, 10 East, 187. 



Sib Ubnbt Bkllasis ei ux^ v. Sib William Ebwin.(1)(C« 221.) 

4 June, 15 Car. £. l7jpoii a Plea. 

Suit was lor a portion of £8,000. The defendant pleaded Iiud CImq- 
it was given her, provided she married with consent of A., qP^^ ^^ 
and if not, then to have but e£lOO per annum. Gur': this is j.Hidel ' 
but tit terrorem, but otherwise if the portion had been limited ProTiso to de- 
to a third person. (2) fert a portion 

• ^ ' .in terrorem. 

Ante, Case 17, 
(1) & C. 1 Cba.Ca. tS. (t) Tbis case is cited, and relied 45, [andnotci.] 

upon, ante^ c. 135, p. 120. 

Rer. JUb. 166f . A. foL 7i9» Tbe cause was reheard, and the original order 
and decree, overmling the plea, was affirmed. 



Sir Gervase Scroope v. Sir Adrian Scroope.(I) Oct. (Q^ 222.) 

15 Car. 2. Upon a Plea. 

Bill was to be relieved for the manor of Gedney ; the plain* jadgaHido. 
tiff claimed by the devise of Sir Gervase Scroope, grandiather Ante, Case 36, 
of the plaintiff, father of the defendant ; the defendant pleads, 6, I5i, ti6 
that Sir Gervase bought the manor in the name of Sir Ger- ^^^ *n® 
vase and the defendant. That the money for the purchase ^ **** 
was raised by the sale of lands of inheritance, which would -^^^ ^. "^ 
have come to the defendant, if not sold ; and the courts were chasers. 
held in both their names, and he was never seised in trust for 
Gervase, and now claimed the whole by survivorship. Cur* : SurriTorship. 
this is a good plea, unless it can be proved an express trusty 
which could not be done but by a replication, and there being 
no replication, the plea shall be taken true ; for per Cur\ the 
purchase shall be intended an advancement for the son. (2) 

(1) 5. C. 1 Cba. Co. 27. v. Hewer, 8 Ves. 199; •nte, c 216, pi 

(2) Tavidrr ▼. Taylor, 1 Atk. 386 ; 169, note 2. 
Dyerv.Dyer, 2Cox'sCa.92; Okaster 

S Cro. 
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3 Cro. 550. and Sir Sidney Montague^s case there, and Crisp 
V. Pratt. (3) This plea was reheard the 17th of Nov. 166 J, 
and on argument on both sides allowed. 

(3) March, 34. 

Reg. Lib, 1663. B. foU 135. The cause was reheard on the I7ih of NoTcmbcr 
before the Lord Chancelior, assisted by Turner, B., when the former order, allow- 
ing the plea, was affirmed ; with double costs. 

[ 172 ] -^^ 

(C. 223.) Nanny v. Martyn. On Exceptions. 15 Oct. 15 Car. 2.(1) 

Judge Hide. Baron and/eme have a decree for money in droit le/eme, the 
^utmandfeme. baron dies. Cur: The feme shall have the benefit of the de- 
tnlmau^^' cree ; as if it had been a judgment at law ;(2) and the Lord 
Poft, Caie 331. Chancellor afterwards, 18 Jan. 1665, declared he was of the 
^^ same opinion in this case, and confirmed Judge Hide's cer- 

tificate. 



(1) 5. C. 1 Cha. Ca. ?7. 1 Eq. Ca. Keny. Rep. 106 ; Coppin t. , 

Ab. 68. 1 Cha. Rep. S33. 2 P. Wms. 497 ; but $ecus, if the wife 

(i) Anon, 3 Atk. 726 ; Bovid v. Sim- was not joined in the action at law ; 

numt, ibid, 20 ; Attorney General v. Oglander v. Boston, 1 Vem. 396. 
Bacchus, 9 Price, 36 j filt y, Bitrtlett, 

t 

Reg. Lib. 1663. B.foL 821. The question seems to have been decided, not on 
exceptions, but upon argument of a plea, which was allowed. 



(C. 224.) Sir William Denny v. Filmer. (1) 20 Jaw. 1 4 Car. 2. 

Lord Chan- Error upon a bill of review, for that the decree was, that the 
^^' Bri«L». ^^^^ should be taken pro confesso. The error was, that the 
mm^ • undge- jgfgndant was not brought m by process of contempt, and 
BiU pro oon- thereon had a day assigned to answer ; on which the defead- 
fesso. ant demurred, for that it appeared by the decree, that he ap- 

Re^i«w. peared by his clerk on the process of contempt, and prayed 

farther time to answer by his counsel. Cur : Let the defend- 
ant answer, saving the benefit of his demurrer till hearing ; and 
afterwards it was heard ; and because of the defendant's ap- 
pearance (2) ut supra, and because afterwards he stood but all 
process of contempt, and would not answer, resolved the de- 
cree was well grounded. 

(1) 5. C. 1 Vem. 135. Nels. 64. 2 defendant had not appeared, tee, ante, 
Cha. Ca. 133. 1 Eq. Ca. Ab. 81. c. 149. p. 129 ; but that the law is now 

(2) That, formerly, it was a mle altered^ see the references in the note to 
never to take a bill iiro ccnfesso, if the the case cited. 

Savilb 
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Savile v. Darcy, about 1662. (1) rQ^ 225.) 

Decree for a great sum of money; bill of review brought. Lord Chan- 
and new matter assigned ; the rule (2) of court was pleaded ^^^^' 
that the defendant ought first to pay the money before the bill Money paid 
brought. Cur: Let him give good security (3) for the mouey« before a bill 
and we will dispense with the rule ; and the like between ^ ^^^^^' 
Boston and Byron, by order of the House of Peers about 
1662. 

(1) S, C. 1 Cha. Ca. 42 ; 1 £q. Ca. (2) Lord Bacon's Ord. 3. 

Ab. 8f , (3) Pnc. Reg. 97 ; Mitf. 235. 

[ 173 3 

I • • 

Dr. Collicott v. Hill ^ al\{i) Mich. 14 Car. 2. (C. 226.) 

Dr. Collicott, having purchased the fee of church lands. Lord Chan- 
sold them with a general covenant ; the church is restored, (2) Majterof the 
the lands evicted ; the vendee brings covenant, and recovers RoUs. 
the value of the lands ; the plaintiff in his bill suggests that ^^^emient 
the said covenant was gotten by surprise, and that it was against a gene- 
agreed only that he should covenant against his own act; r*lcoTcnant 
which appearing upon proof, the court ordered the defendant tj^^iir,*' ^'" 
to acknowledge satisfaction on the judgment. (3) The like 
between Ferrar and Ferrar about six months before. 

(1) S. C. 1 Cha. Ca. 15 ; 1 £q. Ca. (3) See. ante, c. 218. p. 169, and re- 
Abl 27. ferences tliere, in note 2 ; pott, c. 234. 

(2) Pott, c. 243. p. 179. p. 175 ; c. 241. p. 178 ; Append, c. 4. 

Reg. Lib. 1662. A.fol. 196. The court upon consideration that the covenant for 
enjoyment was intended only against acts done by the plaintiff or his triutees, and 
that the agreement to that dSect was fully prov^, declared the plaintiff ought to 
be relieved against the covenants inserted in the deeds, and the judgment obtained 
thereon ; and did, therefore, decree tlie defendants to acknowledge satisfaction on 
the said judgment, and to release all errors, and that no more actions should be 
brought on the said covenant, and for tliat end awarded an injunction against the 
defendants. The pluntiff to have his costs. 



Chute v. The Lady Dacres.(I) 23 October, 15 Car. 2. (C. 227.) 

Alleged that the defendant was mistaken in her answer, Lord Chan- 
and desired she might amend (2) the matter, being inserted by Sj"*^ r jw^ 
counsel after her perusal; which was admitted by the court; j^^^u^ 

(1) 5. C. Cha. Ca. 29 ; 1 £q. Ca. Ab. »ey v. Wilton, 1 Ves. and Bea. ijO. As 
29. to the mode of amendment (when aK 

(2) Fatter v. Fatter, t Br. 619 ; live- lowed) see, Wtllt v. Wood, 10 Vf s. 401. 

o no 
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Antwrr 

MBUCOmdt 



no replication being filed, as it was in the Lord Coventry's 
time inter Chtttle v. Chettle. 

Reg. Lib. 1665. A.fol, 7. It appeared by affidaTit, that the clause to qoettiM 
was written in the margin of the draft of the answer, and was inserted and made a 
part of the said answer without the defendant's knowledgt or ooostot ; it was, diBsa- 
fooe, prayed that she might be at liborty to amciid h^ said answer ; whicb wft 
allowed* 



(C. 228.) 



Smith v. Oxinden.(I) Trin. 15 Car. 2, 



Lord Chan 
oeilor. 



The East India Company sued their factor for an acconnt of 

£lfiJ0O, in gold; he accounted for so much of it paid to the 

MeiBfifiiu Emperor of East India^ for custom ; the company insisted 

CostMif stolen* **^ "^°® ^^® P**^ » admitting which it was referred to mer- 
chants, who ought to have the benefit, in case the fiEu;tor de- 
frauded the Emperor of India of the custom ; and certified by 
the merchants, that the factor ought to have it, for if the gold 
had been seized for non-payment of customs, the factor had 
been chargeable, wherefore he shall have the benefit. (2) Ftde 
casum proximum. 



(1)S.C. 1 Cha. Ca. S5; 1 £q. Ca. Ab. 
S69; 5Salk.255. 



(S) Knife t. Jemm, 1 Cha. Ca. 76; 

u>ii. Skin. 149 ; l5Vin.Ab. 4 



Anon 



Jteg. Lib. I66t. B,Jbl 939. The court wasinHy satisfied, that the factor was not 
to account for the customs saved, he having run the risk of the act 
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(C. 229.) 

Lord Chan- 
cellor, 

Master of the 
Boils. 

Merchant, 
Factor. 
Customs stolen. 

Exceptions to a 
Master's report 
upoo exceptioos 
tt «i answer* 



BoRBE V. Vabde. (1) 27 Oct. 15 Car. 2. 

The bill was to discover whether the factor had paid customs 
in England ; the factor insisted, that as to that be need not 
answer, for the advantage did redound to himself, if not paid. 
Exceptions taken to this, and the master reports the answer 
sufiicient ; but on exceptions to the master's report resolved, 
that the factor should answer, and the case was not like the 
foregoing case, for here could be no custom of merchants 
grounded on a fraud to the king. (2) Vide casum proi^ prece- 
den*. 



(1) 5. C. 1 Cha. Ca. 50. 



(9) PtpOim^. Hur, 1 Cha. Ca. 156. 



Mannino 
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Manning v. Burge8.(1) 26 Od. \5 Car. 2. (C. 230.) 

If a mortgage be forfeited, and the mortgagor tender the Master of the 
money to the mortgagee^ and then prefer his bill to redeem^ M^^rtn 
the mortgagee shall have no interest from the time of the mon^Snider- 
tender.(2) 



edyiioioterest 
after. 



(1) S. C. 1 Cha. Ca. 29 ; 1 £q. Ca. 
Ab.t86.dl8. 

(S) LuttM ▼. Rodd, 9 Ch. Ca. S06; 
and, if particular circumstanoei of veza- 
tkm appear, the mortgagee may, fur- 
tlier. Dot only lose his own costs, bat, 
tlto, be saddled with those of the roort- 
ngor; SkuttUwarih t. Lowtker, cited 
Dj the Lord Chancellor, in DetilUn v. 



OaU,7 Vet. 586; 



▼• XTtCt^ 



iMofc, f Yet. and Bea. 181 ; Hmrmg ▼. 
TMutt, 1 Jac. and Walk. flOt. Sis 
months notice, however, if there be no 
special contract, should be given of the 
intention to pay off the debt ; Gyla r. 
Hall, 9 P. Wms. 378; and Uie tender of 
tlie money must be formally made. 
Bishop T. Church, 2 Yes. sen. 372. 



Reg. Lib, 1663. B.foL 235. The court ordered, that if on taking the account, 
kt AoM appear the money tendered waa the full amount of whal was due, then 
the plaintiff was not to be charged with interest after the time of such tender ; but 
ifltdioald appear that more was due at that time than the sum tendered, then in- 
to be oonputed for the whole thne until payment made. 



Tbw v. Thackwell.(1) 13 Oct. 15 Car. 2. (C. 231.) 

The plaintiff was lessee of divers lands, whereon one intire Lord Chan- 
rent was reserved ; a township recovered right of common in ^^°^' 
part of the land ; not being evict, (2) the lessee could not ap- of^^^**"^* 
portion the rent at law, so sues here for apportionment, as 
there were precedents that he might ; but it being proved 
that the hind was still worth the rent, the bill was dismiss- 
ed. (3) 



11. 



(1) S. C. 2 Cha. Ca. 31 ; 3 Ch. Rep. 



(f ) Co. Litt 150. a. 292. h; Doer. 
Meyler, 2 Man. and Sel. 277, are autbo- 
litfes that, where a part of the land is 
•ctoilljr evicted, there, apportionment 



of the rent may be had at common 
law. 

(3) It mutt, of course, be presumed 
there was no covenant aninst the right 
of common claimed; Duckenfield v. 
Whidicott, 2 Ch. Ca. 204. 



Beg. Lib. 1663. B. fol. 38. 160. The plaintiff*s bill was dismissed, with costs : but 
it does not appear, by the record, that tliis was done because the land still conti- 
Doed worth the whole rent ; but because a bond entered into by the plaintiff (and 
on vhicfa the cause hinged) was so framed as to make the defendant's right clear ; 
the pliUntiff aUe^ped the bond to have been obtained by surprise, but failed in Us 
proof thereof . 



Rich v. Jaques.(I) 29 Oct. 15 Car. 2. 



(C. 232.) 



Rich was plaintiff, upon a certiorari bill,(2) to remove a cause Lord Chan- 
out of the mayor's court, because his witnesses lived out of Jf^ . j«, 

(1) S.C.1 Cha. Ca. 31 ; 1 £q. Ct. Ab. 80. (2) PortingUm v. Tarhodh 1 VenLl78. 

O 2 the 
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the jurisdiction of the court ; and now having examined his 
witnesses here^ the defendant here (who is plaintiff in the 
mayor's o^urt) moved for a procedendo ; tlie plaintiff here 
insisted that his bill was of new matter^ and desired to be 
heard here, and so he was, and after hearing the cause dis- 
missed. 

Reg, Lib, 1663. B./oL 54. The plaintiiTs bill dismissed, with cosU, and 
ordered that a ]>rocedenao should issue to enable the defendant in this court to 
proceed to a hiearing in the Lord Major*s court ; and that at such hearing either 
part J might be at liberty to use the depositions here taken in this cause. 

[ 175 ] -^ 

(C. 233.) WOOLSTONCROFT V, LoNG, If c coiitra. (I) 6 Nofv. 

15 Car. 2. 

Proportionable Debtor in bonds and simple contracts assigns land to sell in 
credUors ^ ^"^^ ^^^ payment of his debts. Resolved and declared to be 
the constant rule, that the creditors shall have in propoi^ 
Fard notes**' tion,(2) and not the bonds to be first satisfied; so legatees 
there.] ' shall have equal proportion pro rata, according to the great- 
Legatees, ness or smallness, for the land is made debtor, &c. but other- 
wise of judgments, which affect land by their own strength and 
nature. (3) 

(1 ) S. C. 1 Cha. Ca. 32 ; 3 Cha. Rep. Atk. 110; Shirley v. Ferrers, 1 Br. 45 ; 

13 i 'i £q« Ca. Ab. 458. at least, unless the deed is specially 

(3) But oTi\y as to the principal sums framed for the express purpose of put- 
due ; interest will be calculated only on tiue all debts upon an equatitj, Barw^ 
such debts as, from their nature, regu- v. rurkert t Ves. sen. 564. 
Jarlv bear interest; Cnuie v. Hunter, (S) Sharpe v,Earl of ScarborvH^, i 
f Yes. jun. 165 ; Lloyd ▼. WiUiamt, 9 Ves. 54^. 



(C. 234.) Baker v. Beamont.(I) 6 Nor. 15 Car.^. 

Lord Chan- Onb was. in the Fleet for breach of a decree for not vacating 
cdlor. a judgment,(2) and by judgment in a feigned action in the 

HaVCor*. King's Bench gets himself turned over thither, and so had 
liberty to go abroad, and got the defendant in the judgment 
taken in execution, and on Habeas Corpus he was brought 
hither and recommitted to the Fleet, (3) and confined to his 
chamber ;(4) and a Habeas Corpus with a long return to the 
defendant in the judgment granted. 



i 



1) 5. C. 1 Ch. Ca. 59. formrag the decree. Bat, accordinc 

9) Ante, c, 996. p» 173, to the more lenient admiuistratioD m 

(S) Elvard ▼. fforren, 9 Ch. Rep. justice in modem timet, even cloK eoD- 

193. fineroent will not be ordered ; nxtiem the 

(4) Prac. Reg. 306. In the case of contempt is a very flagrant one. CoU ▼• 

South V. Gardiner, Toth. 67 ; the de- Mortimer, 4 Br. 89. 

fondant was put in irons; for not per- 

MORB 
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More v. Mayhow.(I) 10 Nov. 15 Car. 2. (C. 235.) 

The plaintiff's bill was to be relieved upon a trust, and Lord Chan* 
charged the defendant with notice, and that yet he had got- ^*Ty„^ 
ten a conveyance, and yet, on or before the conveyance, had 
notice. Defendant, by way of answer, denying that he had ^*^^^^^*** 
notice at the time of purchase, for plea saith he is a purchaser ^^ before con- 
on a valuable consideration. Obj. 1. He ought to have ex- vejinoe. 
pressed the money given, for 5s. is a valuable consideration, 
but not equitable. Cur^ : The plea is good as to that. (^2) 
£• The plea depends on the answer, that he had no notice at 
the time of the purchase, which is not a sufficient denial of 
notice, for purchase is equivocal, and may mean the articles 
on agreement of purchase, and so he might have notice at the 
time of the conveyance executed. Ctir* : It hath been always 
ruled, that if the purchaser after articles have notice before^ or [ 176 ] 
at the executing of the conveyance, it shall defeat his title, and, 
therefore, resolved that, plea is not good. (3) 

(1) S, C. 1 Cha. Ca. 34 ; 1 Eq. Ca. (3) Harr'uon ▼. Swthcote, 1 Atk»5S8; 

Ab. 38. 334. Hardingkam v. NicholU, 3 AUl 304 i 

' (f) But act, ante, c. 47. p. 43. note TuurmlU v. Nauh, 3 P. Wms. 307 ; the 

S ; and Sculthorp r. Burgeu, 1 Ves. jun. conveyance mast be executed, and the 

9f. money actually paid. 



Garfoot V. Garfoot. 10 Nov, 15 Car. 2. (C. 236.) 

On a Demurrer. {\) 

Lands devised to the feme for life, afterwards to be sold by Executor die* 
executors for young children's portions ; the executors die, ^°^2l'ielL** 
die feme dies, the younger children prefer their bill against 
theneir; he demurs, because but an authority in the exe- 
cutors, which is now dead with them, and the demurrer over- 
ruled. (2) 

(!)&&! Cha. Ca.35 3 1 Eq. Ca. Ab. («) Ante, c. 165. p. 135 ; c 166. p. 

U4. 136. 



Churchill v. Grove et ar.{\) 14 Nov. 15 Car. 2. (C. 237.) 

On a Plea. 

The plaintiff, having a judgment and a mortgage, exhibits his LordClian- 
bill against one that had a precedent statute, and against the ^^^ Turner. 

(1) 5. C. 1 Ch. Ca. 35 ; Ndi. 89. 

mort- 
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Cogniseeofan mortgagdr, to discover >vhat was due upon the statute, and 
eigoe ttefcii te upon payment to set the statute aside. The cogoisee pleaded, 
tekes wtoi ^^^^ '*® having extended the recognizance, came to an account 
the extent in ^ith the mortgagor, and there being <£3,000 due, he purchased 
satisfaction. part of die extended lands for the same, and assigned the 
][^*^?^"^^ other part to the mortgagor, and this without notice of the 
tiSttL plaintiff's title, and was a purchaser for a valuable considera- 

tion ; and also pleaded that the plaintiff had taken the conrnor 
Purchase. of the judgment in execution thereon, and therefore the lands 
could not be liable during his life. 

On the plaintiff's part, as to the first point, it wa» insisted, 
that it did not appear that the defendant was a pnrehaseiv 
there being no new money paid on the executing of the con- 
veyance, but that coming in for the money formerly doe, it 
was no purchase ; that it was common in equity for bhn, that 
had the subsequent judgment, to be relieved against him that 
had the precedent statute, upon payment of what was due ; 
that therefore the defendant's pretended purchase being sub- 
r 177 1 sequent to the plaintiff's judgments, ought not to affect lamy 
that the plaintiff's judgments were on record, so every one 
ou^t to take notice of them at his peril. 

The defendant's counsel insisted, that it was a purdiase, 

Parchase pro- that the defendant had parted with part of the extended lands, 

^^^^y «>gn« which were as valuable as money, that it was the constant 

ADttTcaser. justice of this court, that if a purchaser bona Jide did buy in 

any eigne statute or judgmentt and there was a judgment 

fneme between that and his title by purchase, of which he had 

no notice at his purchase, that he should protect hi» purchase 

by the eigne incumbrances so bought in ; and that though at 

law a purchaser must at his peril take notice of a judgment 

because it affects the land, yet when one prays the relief of 

this court to have the benefit of a judgment, he shall never 

have that relief against a purchaser bona jide, unless he can 

prove express notice in the purchaser of the said judgment 

when he purchased ; and upon this point the plea was allow- 

Party iu execn- ed ; (2) but as for the other point, that the plaintiff had taken 

tioii. Bill lies tjjc contuoT of the judgment in execution, it was confidently 

' ^^* afiirmed, and not denied, that it was no plea, becauae^tbe bnd 

would become chargeable after the death of him in execiH 

tion,(d) and that therefore the defendant ought to answer and 

discover. (4) 



(i) Ante, c 13. p. 13 ; Sttelling v. for thoagh mere surplusage, added to a 

5({ttid, f Cha. (la. 47 ; GretwdU ▼. good plea» naj be rejected, without ti- 

Manham, ibid. 171. tiating the form of defence, (CltfUigir. 

(3) See, Stat 21 Jac 1. c. 24; ante, c. Hoattt 14 Vea. 65) ; yet, «e are loU, 



177. p. 140. *' there is no case in which two 

(4) Duplicity seems to have been a " ollbjed by a plea have been separated 
sufficient grouiid for overruling the plea: " and one allowed as a bar.* M'nf. 

238; 



»■< 
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i9B ; wtB, hmmnt, the Carpanthm 9f ■ dlfffreot doctrini ; thoogli in Ifaat 
' ' ** ' Lhtrpool, 3 case the plea was OTerr * * " ' 

MOO. jS. held Append, c 18. note 1* 



Cenamum of Userpool, ^ case the plea wai OTerraled.' Sce» ako, 
! : where TIm 



Seg. Lib. 1665. A.foL 145. Plea allowed ; but plaintiff to be at liberty ib re- 
ply to the lame. 



Williams v. Arthur. (1) 24 New. 15 Car. 2. (C. 238.) 

Plea and Demurrer. 

A liECRETAL order was pronounced in 57, zftet it had de- BlUof reriTor 
pended on account for three years ; the decree was drawn up ®'* ** ^'' 
reciting the first order, but part of the matter there is omitted 
in the decretal part of the decree ; the decree was signed and 
inroUed, the defendant died, and scffa* was sued to revive, 
but the plaintiff discovering the omission, and that he could 
not have remedy that way, nor could mend the decree as de- 
fective by surprize, (the defendant being dead,) upon any mo- 
tion in court, he exhibits his bill of Revivor, to revive so much 
as was omitted, and in truth the words of the bill extended to 
revive the whole decree. It was pleaded that the decree being 
inrolled, a bill of revivor did not lie ; but a sci^fa' ordered, (2) 
and thai the plea be overruled. 

(1) & C. 1 Cha* Ca. 57; 2 £q. Ca. in all oaMs, indiiciiainately, by bilL 
A& ISO. MIti: 55. 

(t) It ii iKiw the practice to re^? e 

-^^ [ 178 ] 

Curtis v. Smallridge. (1) 26 Jan. 15 Car. 2. (C. 239.) 

The defendant's wife had pawned her husband's plate, and Trial at law [noi] 
die busbatid recovered <£ 1,500 in troMT: the plaintiff exhi- >«t •«d«* 
bited his bill here, and it appeared that the pawning was by 
the husband's consent, and ne received the money. 

Ctir': Because it doth not appear that by any accident the 
defendant was hindered of his witnesses at the trial, we will 
not order a new trial ; and taken for a rule, that the court will 
not set aside a trial at law, for any matter which might be made 
Ufe of at the trial, and here nothm^ appears but the defendant Bill of reriew 
at the trial might have produced this evidence, and we will not f<>r what matter. 
belp his negligence ; (2) so there can be no bill of review for r^^d nouM^* 
any matter which might have been made use of in the first post. Case f 49. 
cause, (3) or for any matter subsequent to the decree, as the 
plaintiff's confession. (4) 

(1) & C. 1 Cha. Ca. 43 ; 1 £q. Ca. (5) ^orru v. U Ntve, S Atk. 35. 

Ab. 577. (4) But tee, Youmg ▼. KtigkUy, 16 

(S) Amu, c 198, p. 15S. note. Ye«. 350. 

Jifg. 
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Reg. Uk. 1669. A.fiL403. Upon brhigiiig the nwoej inlD oowt, on die 6tb«f 
Tcbmm, the oooit ordered ah injunctkm to UfBe* rertraioijig the dcdendant (mm 
proceeding to execotioo npoo the judgment obtained bj him at law ; but byfU, SS9 
we learn, that on the Soth of February, the defendant was allowed to take the 
monej out of court. 



(C. 240.) Seaborne v. Blackston. (1) 26 Nov. 1663. 15 Car. 2. 

MaMerof the The wife received money due upon a bond to her husband, 
^^''^ she usually received and paid the money ; (2) he got judgment 

^^*^°?y!!^ on the bond. Ordered that he acknowledge satisfaction. (3) . 

pe( receipt oci ^ 

fime covert may be the attomej of her 
husband. See, paif . c. t88. p. S15. 
(3) AntB^ c S«6. p. 175. 



(]) 5. C. 1 Cha. Ca. 58 ; 1 £q. Ca. 
Ah. 61. 

(9) Anlt, c 16. p. 19. note 5. the 
authorities cited in which show, that a 



Rrg, Lib. 1665. B./b/. 1 ei . Tlie court was satisfied, that the award (which was 
the matter in question) was made at the mediation and request of the defendaat's 
wife, and that the defendant ought to make good the contract made by his wilicand 
be bound thereby ; and that the defendant should acknowledge satiafaction iipoa 
tiie judgment obtained by him at law, on the said bond, at the plaintiff's charge. 



^C. 241.) Randall v. Richford. (1) 2SJan. 15 Car. 2. 



Witness mis* 
taken re-esa- 
mined. 



A WITNESS alleged he bad mistaken himself at a commission^ 
the commission being returned, he came to London and made 
oath that lie was surprized ; a special commission issued to 
re-examine this witness, which was done accordingly ; but this 
special commission was suppressed by motion, by advice with 
the Master of the Rolls with the six clerks, as contrary to the 
course of the court. (2) 



(1) S. C. 1 Ch. Ca. f 5 ; Nels. 92 ; 1 
£q. Ca. Ab. 102. 

(2) Neither at law nor in equity is a 
witness allowed to allege mistake ge- 
nerally, as a ground for re-esamination : 
though in proper cases, where a specific 
mistake has been pointed out, leave has 
been obtained to correct that mistake : 



but the re-examination will be confined 
to that pomt only. Kirk ▼• Khrk, IS Ves. 
286 ; Asbee v. Shipley, 6 Mad. 469 ; and 
is yery sparingly permitted, lAfrd AktT' 
gavenny t. Powell, 1 Merir. 151 ; Bolt v. 
Birch, 5 Mad. 69 ', Rowley ▼. Bidky, 1 
Cox's Ca. 285. 



Reg. Lib. 1665. B./o/« 159. By aflfidaTit it appeared^ that the defendant was mis- 
taken in bis depositions, for that several circumstances which he had considered of 
since, were not in his memory when he was examined, and therefore it was prayed 
that he might be at liberty to rectify his said depositions. Tl»e court referred it to 
a Master, to examine into this statement, and report his opinion tiiereof : byfoL 267, 
we collect, that as it appeared the plaintiff was deaf, Uiat his application was made 
from motives of conscience only, and that the commission had never been opened, 
so that turn comtahtU what the depo«tion was ; a special commission was ordered, 
with power to re-open the former commission, and to rectify .the said examination, 
if need were. , 



Rea.p 
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Read v. Hanby. (1) 18 Feb. 13 Car. 2. On a Demurrer. fC. 242.) 

One seised of the manor of W. worth £l\0 per ann. and of Lord Chancd- 
a farm in W, worth £2,50 per ann., articles to sell the manor; ulionTtimer 
and if that the manor were not worth <£l 10 per ann. he would 
make it up with the farm-lands. The plaintiff got a decree Original'bill to 
upon these articles^ which was so penned^ that the whole farm cxpWnadecfec 
was by general words included. The defendant exhibited a "^ ^ 
bill to have the decree explained, on which the defendant de- 
murred. It was insisted, that no bill of review did lie, because Reyiew. 
nothing could appear to the court on the body of this decree 
to alter it. On the other side it was insisted, that it ought 
not to be by original (2) bill, because it would tend to over- 
throw all decrees, and hinder their execution and diminish 
their force, and that the way must be to set forth the matter 
on interrogatories, upon the writ of execution : to which it was Demonrer, cx>iw 
answered by the plaintiff's counsel, that the defendant in the ^^*^^ 
first decree could not set forth any such matter in the interro- 3^^ y^^^ ^^ 
gatories, but only answer to the contempts, admitting the matter waa 
words of the decree. Also the plaintiff insisted that the de- •gjwt^ «»• 
miurer confessed the matter of the bill ; but the court allowed ^ 
die demurrer good. 

(1) & C. 1 Clia. Ca. 44 ; t Eq. Ca. nty» 3 Vcs. 386. But where it ia sought 

Ah. 77. to set' a decree aside for fraud, there an 

' (t) ^Mt c. 25t* p> 18f . note. Lord original bill is proper. Galley r. Baker, 

Bacon*sOrd. 1 ; Wortlty v. Birkhead, 3 Ca. temp. Talb. fOl; OgUvie ▼. Htarne, 

Atk. 811 ; Earl <f Darlington ▼. Pulte- 13 Ves. 564. 

Beg. Lib. 1663. B./o/. 397. The court held Uic plea and demurrer good ; and 
^isnuMed the plaintiff's bill : but without prejudice to his setting forth what he 
could, on tlie prosecution of the said decree, to excuse himself. 



Beautky 4r ux' V. Ibson ^ ar. (1) 4 May, 16 Car. 2. (C. 243.) 

Ibson possessed of a church lease for years, buys the fee of Master of the 
the trustees for sale, and then covenants to stand seised, &c. ^^^ 
for his wife for life ; his wife releases the personal estate to Ante, ^^^» 
the executors ; the church is restored, (2) and she sues here to Lease'to attend 
have the term against the release as long as she lived. Cur*: the inheritance. 
The lease was to attend the inheritance, and shall go where 
the inheritance was to go, viz. to the wife. Sec. 

2. As to the release, it appears by the proof, that it was not J^*«»* Sp^»p- 
intended the term should pass, and therefore nothing of that^^^*^ 
'shall be included to go to the executor, and the release shall 
extend no farther than the agreement which begot it. (3) 

(1) S. C. 1 Ch. Ca. 46. ' ■ 8 Ves. a reversion was held not to be 

(t) Ante, c. 226. p. 173. included by the general terms of a re- 

(JS) So, in Lord Braybroek ▼. Jnskip, lease. 

G0ODRICK 
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(C. 244.) GooDRiCK V. Brown. (1) 1 1 May, l6 Car. 2. 

Lqpd Ch0»- By a decree a fine levied to a particular purpose dhall o|>erat^ 

l£iBrflf tke ^y ^ ^ **^ particular purpose (2^ i^ equity, though in hw 

Sdk it would operate farther. Thtft a nue and recovery of cesivy 

Ante, CMt ti9i i^ ^^^ snould operate as stfongly as an estate at law, add td 

finc yfw cd the same purpose, if it Were on any consideration. Jud^ 

by ft deace. Windham doubted, whether odierwise this court would ghr^ 

Fine and MM^ relief. Abo one being tenant for Hfe by conveyance, ilid 

irwy of ft tnut. afterwards the reversionet tfnd ancestor, m considehrtion 6^ 

blood, flu:, articles ia settle the estate on him iii tail, so diit 

ill equity he had a trust in tail in the estate ; the court allow^ 

of his recovervy diough but tenant for life at that time in laW; 

yet it was objected that he ought first to luive exhibited his 

biDy and have had his estate decreed to him in tail, according 

to the articles ; to which the court answered not, but decreed 

ut 9upra.{S) 

(1) &C. 1 Cbft. Cft.49^ 1 £q. Ca. beds tlw fint wliicli recogiWBed tfie fA 

Ab. f5di. dky of eqmtftUe fines waA ttaatvAtM^ 

(t) Badm T. Earl of Pembroke, t ft doctrine, now, too wdl ettabfiibed m 

Vem. 68. reqnife ftuthontiet to be died in iti rap- 



(5^ In Woihbowm ▼• Dofnet, 1 Cba. port. 
€!ft.nS. tbe prfndpaltftieb Hud to hsve 



K«|r. ta. 166$, A.foL 759. The court (asristed by Windhftm, J.) wftt deftrlj of 
opbuon, tbftt tbe fine levied for tbe purpose of settling ftn annmtj bj tbe decree ct 
tbis court, was nerer intended by uie piftintiff to unsettle tbe estate tail, made on 
consideration of marriage : and also, that where a party b entitled in equity, to have 
n estate tail executed to hfan, thefe a r^coreiy suffered by such party on^t, in 
equltjr, to bare tbe sanMJ elfect as a recover y , sufTered by one who bad ft& estate til 
l^ftliy executed, would bare at common laW. 



((j. 246.) Freake v. HoRSELEY.(l) 1 1 May, 16 Car. 2. 

■ ^ OnaDenmrrer. 

^^Cbtii. »pg^ jjgjjj. Qf iIj^ mortgagee exhibited a bHl to have the moif 

X llfowii. gagor redeem, or else be foreclosed. The defendant demui^ 

MiM%i^ I'cd, because the executor, who might have title to the moneys 

^loMy* was not party ; and the demurrer allowed* 

Heir* 

ifaS^oL air, (*) ^ ^- « Eq. Ca. Ab. 77. 

I^iiw OOlBSiJ «% - • 

Bff . UJb, 1665. A./«t 734. Demurrer allowed ; but plaintiff to be at Itbefty to 
MUM his bm vritboiit costl 



Waid 
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Wakd v. Lake. (I) 12, May, 16 Car. 2. (C, 346^/) 

Dbmukker to ft subpcaia in aature of a sc^Ja',(9) becsfUse Lntd Chn». 
tke plaintiff therein did not allege himself heir or executor to y^^^* 
him that had the decree. ReaoWed, the demurrer is naught, ' 
and never any such before, for the subpema is no Record, nor f^*^^^'^ 
any where filed ; bnt if there be any defect in the 6rder for Heir. 
the 9ubp6Ma, cnmt must be shown at the return of the writ» Execator. 
Imt the order mentioned the plaintiff to be boChp heir and ex- 
ecutor. 

(1) & C. 1 Cha-Cn. SO; 5Cluu Rep. (fl) Anit, c 238. p. tl7. 

15; GUii. Rep. 'mEq.t34iiEq.Ctu 
Ab. 4L 

[ 181 ] 
Jackson v. Eyre. (I) 23 Maii, l6 Car. 2. (C. 247.) 

The defendant had a decree for money ; the plaintiff by bill I/w^Chan- 
of review reversed this decree, and the money decreed to the ™^ 
plaintiff. Cur*: On search of precedents, the defendant shall 2S? Zdi- 
not pay damage for this money. mages.' 

(1) S. C. 3 Cba. Rep. 15 ; Neb. 85 ; 2 £q. Ca. Ab. 174. 



Nicholson v. Sherman. (1) QSJun. l6 Car. 2. (G. 248.) 

One exhibits a bill against an executor and a stranger, setting LordChan- 
forth that the testator's estate came to both their hands, and ^!^ Turner. 
that the testator had given him a legacy, &c. The stranger 
demurs, because the executor is only suable. The court over- Jyj^^^J^' 
ruled the demurrer; for whosoever get^ any of the testator's cutc»rde'ioD 
estate into his hands, is answerable for the legacies ; (2) and in tort. 
Trin. Term 65 this cause was heard and decreed. 

(l) 5. C. 1 Cha. Ca.57; 1 Ec{. Ca. been one of Ui«eartiest cases which etta- 
Aob S37 ; and, at common law, in T. blisb that an action will not lie for a legpcy. 
Rajm. 24. 1 Sid. 45 ; and seetns to have («) Head's Case, 5 Rep. M. 

• 

JUg. Lib. 1663. B. foL 1004. Demurrer held to be hwnfficlent, but the benefit 
«f the matters contaioed therein saved to the defendant till the hearing. R. L. 1664. 
B. jfal. 770. Decreed, that tlie defendant should pay the lency to the plaintiff, with 
interest from the time of the bill filed, unless the plaintiff could prove a previmir 
dcnand, and in that case, with interest from tlM time of socb demnd. (See, am^ 
f. 1. Bote 5.) 



Williams 
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(C 249.) Williams v. Owen tfiu2 Arthur. (1) 23 June, 26 Car.2. 

Demoner to an The defendant answered the bill of review, (2) but so as that 
uswer. some matter iu his answer would bring into examination some 

part of the decree, as it was signed and inroUed ; on which 
answer, as to that part, Serjeant Fountaine drew a demurrer, 
because this would tend to perjury and infiniteness, to re- 
examine things examined and decreed, of which opinion the 
Ante, Cote t39. court was ; but as well the defendant's counsel as the court 
said there could be no demurrer upon an answer in equity. 
Serjeant Glynn for the plaintiff said, he had known it ; the 
court made an order that there should be no examination of 
that which had been examined, and that was the rule. (3) 

(1) S.C.i Dick. 8 ; 1 Ch. Ca. 56; t tltoueh both the reports in Dick, and 
£q. Ca. Ab. 174. £q* Ca. Ab. have copied the blander in 

(2) It J8 evident, from the context, the text above ; which would make the 
that the bill wan a bill of revivor ; aud whole argament inconsistent. 

so it is stated in Cba. Ca. ubi supra, (3) Harrison v. Ridley, Cool 590. 

[ 182 ] ^"^" 

(C. 250.) Belton v. Anne. 16 Car. 2. 

Lord Chancel- Debt extinct by the Act of Oblivion; the debtee gets judg- 
Maiierof the "*^"^ > ^^^ defendant sues here, and the judgment decreed to 
Rolls. ^^ vacated ; ( 1 ) and the Chancellor said this court might re- 

Judgment va- lieve on that act, as well as any other court. 

catcd. 

Aetcf OUWioD. ^,j J^^ ^ „5 p „j^ 

Reg, Lib. 1663. A./o/. 1011. The decree folly confirms the report. 



(C. 251.) CoMBES V. Proud. (1) \QJun. 16 Car. 2. Demurrer. 

Lord Chancel- The bill was a bill of review, and in drawing up the decretal 

}^» order, the matter on which the decree was [made, was] de- 

^^aronlUins. blared to be proved, and the case stated far different from the 

Poit Case 401. ^^^^ » therefore the errors assigned were, that the decree was 

* grounded on matters not proved, and instanced in particular. 

Review. diat the matters mentioned in the decree to be proved, were 

What Errors ai- not proved; this demurrer was general, that the errors as- 

^^^^^^ signed were not errors in law, and were but misjudgments, 

&c. And on debate it was declared, that on a bill of review 

the cause of review must arise and appear upon the case, as 

(1) 5. C. 1 Cha. Ca. 54; 1 Eq. on the original biU, post, c. f 53. p. 185. 
Ca. Ab. 164 i 2 £q. Ca. Ab. 174 ; and, 

stated 
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stated in the decree ; (2) and that the fact must be admitted as 
then stated, and that though the fact, whereon the court gave 
judgment, were mistaken, yet there is no ground of a bill of 
review, but the fact in this case must be admitted true, and 
the decree is matter of record, and can be tried only by the 
record ; but in mistaking the fact, the proper course had been 
to have gotten the cause reheard before the decree had been 
signed and inroUed.(5) 

(2) Ante, c. 200. p. 154 ; Melliih v. (3) Af^e, c fbU p. 179. 

WUUams, 1 Vem. 166 ; see, however, 
Bonham ▼. Newcomb, ibid, 216. 

Reg, Lib. 1663. A. foL 974. The coart, assisted by Tomer, B. (not Rainsford, 
B.) held that tlic demurrer was goodf and dismissed the pUiotiff's bUL 



Glover v. Pobtington ^ fl//(l) 14 May, 16 Car 2. (C, 252.) 

Mortgagee by will remits part of the mortgage money and Master of the 
all interest, provided the rest be paid within three years, or, if ^*''' 
the rest be paid in three years ; the mortgagor not paying in Volanury Gift 
three years loseth the benefit of that bequest, for the gift was on condition, 
voluntary ; (2) and in this case upon demurrer it w^as resolved, Forf«iore. 
that if a man hath less decreed for him than he would have, he [ 183 ] 
shall not bring a bill of review. (3.) But a bill of review lies ReTicw,who ' 
only for him against whom the decree or dismission is ; and may bring it. 
after long debate, the demurrer was therefore allowed. And 
note ; In the case supra the mortgagor suing to redeem, was 
decreed to pay the whole money cama qua supra, and the de- 
cree confirmed on a rehearing ; and Fountaine, of counsel with 
the plaintiff mortgagor, agreed it to be so. 

(l) S. C. 1 Cha. Ca. 51 ; Ncls. 96 ; (3) Bat nmv appeal to the House of 

2 £q. Ca. Ab. 174. Lords, Prac. Ileg. 34. 

(S) Garriek ▼. lord Camden, 14 Ves. r 
383. 

Reg. Lib. 1663. A.fol, 751. The court declared, that, as the faror intended the 
plaintiff by the.wiJl was conditional, and the condition was unperformed, the plain- 
tiff could have no relief in equity ; but, on being admitted to redeem, must pay 
the whole mortgage money. 



Proud v. Combes, (I) supra Case 251. (C. 253.) 

Account stated is a good plea; but if there be any agreement Master of the 
to rectify mistakes, it shall not conclude^ though under hand ^H^*^ Case 69, 
and seal. [and note.] 

(0 S. C. 3Cb«. Rep. 18; Neb. 100; 1 Ou. Ca. 55. 

% Rand 
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(C. 254.) JUmm [Ra^p] v. Cartwright.(I) 5 Nov. l6 Car. 2 



ICatter of the 
Bolls. 
Frmdolent 
deed good 
egtini t the 
gnmtor. 



A VOLUNTARY deed found to be frauduleat against a mortgar 
f^, yet the grantee in the said deed may afterwards sue fop* 
reden»ptioO; for it is good against the grantor and his heirs^^) 
/IIkI he shall have the equity of redemption. 



(1) S. C. 8 £q. Ca. Ab. 288, in 



(«) Curtit y. Price, 18 Ves. 103; 
and though equity will not anist a vo- 



lunteer, yet if the act it completed, 
thqiigb voluntary, the coort will act up- 
on it £z ftarte Pye, 18 Ves. 149. 



Reg. Uh. 1664, B.foL 81. It was proposed tiiat the defendant, the mortgagee, 
rfmuM give the plainfiff, the grantee, the sum of £40, and that the plaintiff shooi^ 
release her interest In the premises ; to which the parties consenting, a decree mm 
made aocordiiigly ; and it was ordered that, on such payment as aforesaid, the 
plaintiff should deliver up to the defiBadwl all deeds ana writings in her possession 
coQoeming tiie premises in questum, aad aiaa eiecnte such fnrSter assBrances as a 
Master of ihe ODVt sbonld thiidc nepenaiy, at the cost and charges of the deirn- 
danl. 



(C* 255,) Kennesdy V. Parrbtt. 15 Dec. l6 Car.9.. Demurrer. 

I^^pitcs Legatees of portions at(l) twenty-one years of a^, had 

'jT^^^^^^, maintenance in the mean time allowed them on suit here. 
65, J. Archer m curui. 



(l) As it does not appear whether 
the legacies were only first to vest at the 
time mentinoed ; or, being previoosly 
rested, then to become payable ; and 



as it is left equally uncertain whether 
the testator was one wlw stood m Um 
pcretitif ; it is impossible to make moc^ 
use of this case as an authority. 



(C. 256.) Dreke SfoTv. Mayor of Exon.(I) Feb. 17 Car. 2. 

Lease with covenants to renew ; die lessee becomes bank- 
rupt^ the commissioners assign to the plaintiff^ who sues th^ 
lessor to renew ; and resolved that he should. (2) Serjeant 
Nudigate affirmed that the commissioners mig^t assign the 
equity of redemption of a mortgage ; sed quare, quia de hoc 
the statute (3) speaks only of conditions, and not conditions 
forfeited. (4) 



Lord Chancel- 
lor, 

J.Windham, 
Baron Turner. 
Commissioners 
of Bankrupts 
assign cove- 
nants in Equity . 



1 £q. 



1)5. C. 1 Cha.Ca.7l;Nels.lO«; 
Iq. Ca. Ab. 53. 

(8) The decision was otherwise: the 
bill was dismissed ; see the extract from 
J^g. Lib* h^ra. And such was held to 
be the law in Vandemanker t. Det6o- 
rough, % Vem. 97 ; and Moytet v. Little, 
ihid. 194. See also, WetheraU v. Geer- 
ing, IS Ves. 513 ; BmdtUni v. Hall, 



8 Ves. 95 ; (yHerlihv ▼. Bedget, 1 Sch. 
and Lef. 130 ; Broek§ v. Hewitt, 3 Ves. 
S55. 

(3) 21 Jac 1. c. 19. a. 13w 

(4) Serjeant Newdigate's opinion was 
confirmed in WkUworSi ▼. Davit, 1 Ves. 
and Bea. 547 ; HUcheock t. Sedgewiek, 
% Vem. 161 ; and is now unqaesttonahk 
law. 



ft^. Vk* t€6LA.f9t. 9B0, The coort» )i^vip« copidM wiHi Itvfiil «f the 
jndget biiidet Uio«b pfftfuit fl Mm bewioi^ wtf o| opWifB» «bftt 9«4i«r bj^Aie 
•MignaieQt erf* the CoiqaUaioyieri of B^mknipt, nor fthenripe* vcip 1^ pUuiliffi 
eotiuecl to the beneit «f the (^ofeqpot in ^iiMtionj e0d« thepeforpt 4iiie<tlM ^ 
pkintiff*! hill, with oofts. 

-— ^ [ 184 ] 

Bakjbr V- SHEL9URY. (l) 10 JFS^. 1664. (G. 257.) 

It 18 usual, when ao apprentice is out of his time, to prefer ApprentioeiDaj 
his bill, to force his master to sue his covenants within a year, *"*« hU meeter 
or be foreclosed. Semble in outers cases, (£) for witness#8 may ^ "*^ ^ 
die. 

(1)&C. lCh«.Ce.rO; lE^Ce. X^wfce, l Vet.Bee.f44; HmmiT. 

Ah. 78. 507. J)m»4ai$^ 17 Vet. Ill ; JaOsmm n 

(f ) A deed, thoagh Toid, mer, upon JtftUom, IS Vet. 587 ; that e dond wmj 

the feoM prindple, be oiyiereo to he not han|; over • man's rights* 
^eKtend up : Jleysr tf Q^khittimr t. 



Terwit V. Gresham. (1) (C. 258.) 

Ordered uimhi a long debate, that the depositions of wit- Lord Chencel- 
nesses taken in a cause thirty years since, about the same mat- ^^ Turner, 
ters, being incumbraaces and damnifications, should be made Deposition! in • 
use of in this cause, witnesses b^i«g dead, though that suit former cease he- 
were between other parties from whom these claim '*<>^>(2)2JJ^^^' 
and the case between Trinity Hall and Doctors* Commons 
cited, and between Charlton and Vaugfuin. 

(1) S.C. 1 Che. Ca. 73; 1 Eq. Ca. 41S; and, post, c 555. p. S64. and 
Ah. ttr, notes. 

(S) Bat see Coke y. Feuntain, 1 Vem. 

Reg, lAb. J 664. 6.^0/. 557. The court was clearly of opinion, that, tlic ro«t> 
ters in issae, in the present oanse, having been in issue in the former cause, tlie de- 
positions taken in sach former cause ought to he read and used as evidence before 
the Blaster, in talung the accounts in the present caose. 



Sir Thomas Bennett and Sir William Brown v. Box (C. 259.) 

*«f.(l) 

This case concemeth assets in equity, by which it appeareth Aneti against 
tiiat the ancestor's incumbrances on it were so great, the reve- ^^* 
Que would not pay the interest ; for which reason resolved, 
no assets in equity. (£.) 

(1) 8.C. lCha.Ca.lt. atcoMtde- (9) Bnt at law, had the estate been a 
mUe leogth ; t E^ Ca. AkiSS. legal ooe, the pIs^DtUT woold have oh- 

tabled 
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Itinrd judgment ; xhoxiA be roast have it appears to have been,) tw^rt j^etfs 

waited for the fraits of it ; and an ana- later ; tod at all times subsequent to the 

logous decision would have been made Stat of Frauds, 99 Cha. S. c. 5. of 

in equity as to this tnut estate, (for such which see the lOtfi and 11th sections. ' 

R^^. Lib, 1664. A,foL 271. The Lord Chancellor requested Lord Chief Justice 
Hide, the Lord Chief Baron, and Mr. Justice Windham to consider the case, as 
stated for their opinions. Fol, 400. The judges were of opinion that the lands were 
not assets. The circumstances are but loosely stated in the report : the ancestor 
had only a tnut estate in the lands; and the statute of frauds was not yet passed. 
See note 2, suprd. 



(C. 260.) Smith v Pemberton. (I) 30 May, 17 Car. 2. 

Interest turned The mortgagee had assigned for priticif)al and interest ; the 
^^1^^^° mortgagor came to redeem. The question was. If what the 
CaseM; i8o! ' assignee paid should be all taken for principal : Resolved, 
[and notes.] That all which he really paid and was due, should be princi- 
pal ; but the account between the mortgagee and the assignee 
should not conclude the mortgagor, (9) and therefore referred 
to a master. 

(l) 5. C. 1 Cha. Ca. 67 ; 1 Eq. Ah. to the cases in marg. add Ckamhen t. 
187. 5t9. GMvin, 9 Ves. 264 ; Normh t. Mar- 

(t) To the authorities cited in notes tkall, 5 Mad. 481. 



[ 185 ] DE TERM. S. MICH. 1692. 

IN CURIA CANCELLARI^. 



(C. 261.) DuFFiELD V. Smith. (1) 

DuFFiELD upon marriage setded his lands to the use of him* 
self for life, then to his wife for life, remainder to the first son 
and the heirs male of his body, &c. and for default of issue 
male, remainder to the issue female, until the heirs or assigns 
of Duffield should pay them <£3,000 ; remainder to his own 
right heirs ; and afterwards he and his wife die, leaving issue 
a son and a daughter ; the son dying without issue male gave 
his sister the value of £5,000, and settled the land upon the 
plaintiff for life with remainders over ; the defendant, who 
married the daughter, preferred his bill for this <£3,000, and it 
appearing to the court, that they had an estate at law by die 

(1) 5. C. S Vem. 177. Jd8 ; 1 f^ Ca. Ab. «0i.. . 

limi- 
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limitations in the settlenknt, the bill was 'didniissed, and there- 
upon they brought an ejectment, and recovered at law ; and 
now the plaintiff prefers his bill to be relieved, upon a pre- 
sumption that' this of 5,000 was given in satisfaction of the ^*«"^»«n*- 
XSflOO, and should be so taken. And Trevor and Hutchins 
were of opinion, that it should be so presumed, and that the 
plaintiff oueht to be relieved ; for that the son, after he had 
given this £5,000, and disposed of the estate, and given the 
plaintiff but an estate for life in it, could never intend that he 
should raise the «£d,000. But Rawlinson was of another opi- 
nion, in regard that no such intent did appear, and here the [ 186 ' 1 
defendant was heir at law ; and though sometimes such in- 
tendments had been taken here in favour of the heir at law, (2) 
and when the circumstances of a family have been very mean 
and low ; yet here it was against the heir at law, who a.lso 
had the estate in law : and In many cases where this court 
will not relieve where the party hath no estate in law, yet 
where the party hath the estate at law, it will not take it from 
hi^. (3) 

(f) HinckUjfe ▼. HmehUffe, 3 Ves« Proe, upon appeal, was in conformity 
5t9. with Uie opinion of Rawlinson: wee 

(3) And the final judgment, in Dim, Joum. H. L. toL xv. p. 158. 

R^. Db. t69S. A. foL 57. The Lords Commissioners were of opinion, that 
Andrew Duffield, the son, never intended that the plaintifT, whom he had by his 
will made oiiiv tenant for life, slwuld pay the defendant £3,000 out of bis teal 
estate, when be and his father had otherwise so liberally provided for them ; and, 
tfaeiefore, decreed the defendants to execute a reconveyance and release of the set- 
tied* premises to the plaintiffs, an^ awarded a perpetual injunction against the 
defendants to stay their proceedings at law on the said deed of settlement But 
see note 3. iufra. 



Alcock V. Ellen. (1) 26 Oct* - /q ngo "^ 

A MAN devised a term for years to his daughter and her Ante, Case ii6, 
children, (she then having three children,) and also to such [^nd note.] 
other children as she should have, and the children of those 
children, she havuig other children afterwards. (^) But the 
question was, whether they should have any shares? And it 
was held that the woman and her three children took jointly 
each a fourth part, and that the after-bom children took 
nothing; and that these words were words of limitation,(d) and 

not 

(1^ S. C. « £q. Ca. Ab. 990. testator's deatii. Cock ▼. Cook, « Vem. 

(S) But it does not appear when 545. 

thfete children were bom : from the de- (3) This, perhaps, is an error either 

ciaimi, however, if it is correctly re- of the reporter's, or of the transcriber's : 

ported, it must be inferred that they it seems inconsistent with the previous 

wera neither bpm, nor in venff^ sa mire, sentence, and is»tprol»^y, o^c of those 

wlmn tbe property rested i t. e. at the hasty notes, whicn hfve afforded anop- 

P ■ portunity 
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not of porchase^ and 'tis ts nmch for the wife's part as tlie«gh 
it had been given to her and the heirs of her boaj.(4) 

portunitjr for pasnng an equally hasty tied to take as joint-tenants with their 

censure upon the general compilation. mother, more than the after-born clul- 

If the word " chil^en" ought, here, to dren. Buffar ▼. Bradford^ t Atk. tSt. 

be construed as a word of limitation, the (4) But see Cook ▼. Codk, vJbi tnfrk 
three eldest could not have been enti- 



(C. 263.) Duke of Southampton v. Sir CiESAR Cramborne. (1) 

Sir Henry Wood having one daughter^ and having a desire to 
advance his daughter in marriage to the said dukei makes a 
settlement of his estate, (reciting the intended marriagei Su:.) 
and limits it to the use of himself for life; remainder to die 
use of J. S. and the defendant, and their heirs; to the intent^ 
that in case the plaintiff should be married to his said daughter 
after the age of sixteen, and that they should have issue mde 
between them, that then the said trustees, and their heirs, 
should stand seised of the premises, in trust for the jdaintiff 
during his life, and after his decease in trust for his said 
daughter for her life, and after in trust for such issue in tail, 
&c. The said plaintiff was married to the said daughter be- 
fore her age of fourteen, but she lived till she was above the 
age of sixteen, and then died without issue; and the plaint 
[ 187 ] preferred his bill to have this trust executed to him for his life; 
and the only question was, whether he was intitled to tfaii 
estate for life ? And it was held, that although she was mar- 
ried before the age of sixteen, yet in as much as she lived tHI 
after the age of sixteen, she might properly enough be said to 
be married after the age of sixteen ; and so it was held in the 
Lord Salisbury's case,(2) and affirmed in the House of Lords. 
They all held, that akhougfa there was no issue of that mar- 
riage, yet the plaintiff was intitled for his life, for that it should 
be taken reddendo sitigula singulis, and the having of issoe 
should be no condition precedent to his trust for life, bot 
should refer to that limitation of the trust to the issue, for tfiat 
a trust should be expounded by the same rules as a will, or as 
articles of agreement, which need not that precise form of 
Words as a limitation of an estate at law; as an agreement to 
convey an estate to J. S. for ever will carry the fee-simple. 
And Trevor said, that if it were the limitation of an use at hw, 
it would be sufficient to create an estate for life, the intent of 
the party so plainly Appearing as it doth in this case. This 
cause being afterwards heard in the House of Lords, ^e de- 
cree was reversed. (3) 

(1) 5. C. 1 Vera. 599. (3!) In the note to the wort of dib 

{f) Antf, c« 118. tase In Vem. it b itsled, (by iki oVei^ 

light 
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fiffiitrtry imiiiQal in ihe tatrnedcdi* aliOTe: ice .Show. P./}. 87; and, ftc 
tor,) that tlie decree wa» affirmed, it the groondsof revenalf Hane^f ▼. JMom, 
was rerenedi as stated in the text Com. 732. 



GrUBB V. WOODHOUSE. (C. 264.) 

A MORTGAGE was made in 1042 of lands, then of the value of Mortgage re- 
*£90 per ann., and money being at eight per cent, the mort- ^J^^ *^*" 
gagee was to enter presently* and pay the mortgagor <££0 per ^^ 
ann. The mortgagees have been in possession ever since, and 
paid the £2X^per mm. The plaintiff, beins the -grandson and 
heir of the mortgagor, preferred his bill against the defendant, 
grandson of the mortgagee, to redeem; and it being heard ^t . 
the Rolls, the bill was dismissed, by reason of the length of 
time, the mortgagee having been in possession fifty years. But 
upon appeal to the Lorcb Commissioners, the cause being 
heard this Term, they decreed a redemption, by reason of the 
continuance of the payment of the «£20 per ann. which was 
all one as the payins of interest, being pursuant to the first 
agreement.( 1 ) And if interest be paid constantly'upon a mort* 
^age, the antiquity of it is no objection against the redemp- 
tion of it; but It was ordered that there should be no account 
of profits, (2) but that they should be set against the interest; [ 188 J 
and the mortgagee had his costs. (3) 

(1) ISdnU T. BacftMon, t Vet. Jan. (t) Hordy ▼. Rma, 4 Yes. 481. 

04; Lefo ▼. Thomoi, 3 Ves. 17; Ban- (3) The costs are to be paid in the 

avvE.vw Hntfv, 18 Ves. 460 ; Btarrm v. first plaoe» KtndM ▼. Scnfim, 13 Ves. 

Um^m, 19 Yes. SSSiH^dU ▼. Hea%, 570, «nle«s there has been improper 

1 Vea. and Bea. 540; Whiting ▼. WhiU, conduct on the part of the mor^^gee. 

Coop. 4. DatUin ▼. GdU, 7 Ves. 583. 

Bif. LUh 1699. A.fd, 138. At the firrt hearing the Master of the Bolls dis- 

tbe plaintiir's bill ; bat, on a rehearing, the Lord Chancellor rerersed that 

i; and decreed a redemption of the premises in question, and that the 

should be at liberty to take ont an injunction to restrain the defendant from 

waste, till tlieaooiiantB were taken and a reconteyanoe execnied ; but aOowed 

• "this coats. 



Conway v. Stroude.(I) (C. 265.) 

A.GBEBITOR of J. S. deceased, prefers his bill against the de- Executor de son 
fendant, for a discovery of the estate of J. S. which is sup- ^^ 
posed to be in his bands. The defendant demurs^ because 
there is no executor or administrator of J. S. plaintiff or de- 
fendant, and held to be a good demurrer,(£) because if no per- 

<1) «. C. f £q. Ca. Ab. 77« («) So a plea would bold. FhmkHt 

▼. Antra, f Atk. 51. 

P 2 son 



isa 



/ • 



tdn wilt Adnittister, the plaintiff, as creditoFi may; and it in 
necessaiy that the executor or administrator should be party, 
because it may be they may show how the plaintiff's demand is 
discharged. (3) 



(3) A Court of Equity will not, in 

J general t decide m case, ** unless etery 

" one sustaining any character, the rights 

'* of which can be affected bj the ckci- 

sioB» WtL part J." KnoUj/i v. Alcodk,7 



u 



Ves. 5dS. But see a necessarily ex- 
cepted case, >where the executor is ouU 
la wed, and cannot be found. Heath t, 
Perchwi. 1 P. Wms. 684^ 



(C. 266.) , 



Lapit Gaynsborough's Case. (I) 



L§rds Comrois- Thb Lord Oainsboroiigh devised several legacies, and charged 
Moners. them upon his Rutlandshire lands, and likewise chared his 

HciVwdcxecu-'®^^ '^^^^ ^^^ payment of his debts, and made his lady cxe- 
tor. cutrix, but did not devise to her all his personal estate in ex- 

press words; but it was in proof, that he declared that his lady 
should have his personal estate, by five witnesses of reputa- 
Averroenttoex- tion; and my Lord found fiault with the will after it was writ, 
plain. because the personal estate was not given to her, and that Mr. 

Milner, who writ the will, told hrm, that, being made exe- 
r . - cntrix, she had it by law, without any express gift. 

i/ - I. In this case it was agreed, that (when there is no inten- 

tion of the testator appearing to the contrary) the personal 
estate shall in the first place (^) be applied to the p^ment of 
debts and legacies, as far as it will extend in aid of. the real 
estate, and for the benefit of the vheir, whether he be lutres 
natus or factus, although it is but of late times that the hara 
f actus (S) had that privilege, but the course of the court pf late 
hath been so. 
Post, Case 31S. 2. Where the will concerns lands only, there no averment 
shall be taken, by any proof whatsoever by parol, to supply the 
defects of it, which varies from the sense of the will in writing; 
] but so far as concerns a personal estate only, such averments 
may be made, because a nuncupative will is good to dispose of 
a personal estate. (4) 

3. It was held in this case by all three of the Lords Com- 
missioners, that the lady ought to have the personal estate 
exempt from debts and legacies, because the written will 
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(1) 5. C. 9 Venv«5<; 1 Eq, Cm. 
Ab. 2dOj cited, also, in P. Wms. 9. 
116. 

<2} raid T. Lord NortkmcK 4 Ves. 
8«4; Milner ▼. SLfiter, 8 Ves. 305; 
Barnewall ▼. Lord Cawdor, 3 Mad. 455 ; 
GUtmt ▼. Steele, 1 Swatost. S8 ; Bootle 
\, Blwidell, 1 Meriv. 4X6, Appendix, 
c 2. 

(3) Poc^letf V. PockUy, 1 Vcm. 37; 



Cfwer y. Me6d, Prec. in Cba. f » Seem 
tQ confine tbe, priTilege to an kttrtific- 
tus of the whole estate ; but that dis- 
tinction has not been- fo1lowc<d. GaUm 
T. Haneeeh, t Atk. 436; p«ie,c.t88,p. 
208. 

(4) Trimmer v. Baune, 7 Ves. 518; 
Walton V. Walttm, 14 Ves. Stt ; Lmg- 
ham V. ^mtdfrrd, 17 Vet. 449. .f MeriT. 
«0. 



chai|;eth 
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jdiargelh aU debts and legacies upon the lands» for there were Fbat, Ctse S9S. 

,se¥eii legacies given, and in every paragraph the conclusion is, *^* 

*' to be paid out of bis lands;" and although parol proofs shall 

not be aidmitted in contradiction of the will, yet when they go 

only in confirmation and corroboration of what appears to be 

the testator's intent by his written will, there they may be 

made use of to fortify it. (5) 

Trevor said there was but one case which made any man- 
iier of doubt in him, and that was the case of my Ijady Midr 
dleion and Sir Thomas Middleton, who was haresjacius, where Ptet, Cue tra. 

Sir Middleton devised his estate to trustees, to raise ^ 

money for the payment of his debts, and after the debts paid, 

then to Sir Thomas Middleton; and yet the Lord Chancellor 

Jefferies decreed the personal estate to be first applied, aqd 

that decree yet stands, but he thought it might be erroneous * 

in some things. 

The decree was, that the lands should stand charged with 
the legacies, and in case my Lady was sued for any of the 
debts, (as she might be by the creditors,) she was to be reim- " 

bursed out of the lands. 

• » I 

' ' (5) Hum ▼.Bcadk, 5 Mad. 361. 



Welch v. Welch. (C. 267.) 

Upon the statute of di8tribution(l) it was held and agreed, DUtributioiu 
that where it is said in the statute, ** that there shall be no re- 
*)[>resentation amongst collaterals beyond brothers and sisters 
children/' it is intended of brothers and sisters to the intestate 
only;* for if the intestate hath no lineal relations, nor brothers * It wai said to 
nor sisters, but (for the purpose) three uncles, and one of l**!?^*^^ 
them dies before the intestate, leaving issue, it is held that 4^. 3^ 
issue shall not come in by way of representation, for though 
the uncles were brothers amongst themselves, yet, not being 
brothers to the intestate, there can be no representative.(2) 

Amongst lineals there may be representatives by grand- 
children, and great grandchildren, without restriction, because 
the restriction is only among^ collaterals, and there it goes only 
to children. (3) 

If the intestate had three brothers, and two of them being [ 
dead, and one of them left three or more children, and the 
other one child only, and the other brother be livine, the share 
of the one child shall be equal to the share of all the three of 
the other brother, because there they claim as representatives ; 
but if aU.the three brothers die before the intestate, and one 
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(1) «f and fS Car. f, c. 10. 

(f ) Maw t. Hardmg, t Venv S5S. 



(S) Pett ▼. PctU Com* 87. 
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leaves one child, and anotber two, sod another iix, tbdre each 
of the six childk^n shall have a share equal to the one child, 
because there, all the brothers beiug dead, none of tbem claim 
as representatives, but all claim as next of kin, and therefore 
shall all take equally. (4) 

(4) Bowert ▼. LUtUwood, 1 P. Wm. 595. 

Btf. Ub, 1695. A. foL 163. The Lords Commissioners nnsiiimoiulj agreed, 
tittt the lands should stand charged with debts, and with snch particular legaacs as 
were charged tiiereon by the testator's will, in the first place; and tiiat the same 
ought only to be made good out of the personal estate in case the landa should not 
be sufficient to satisfy Uiem : and that, if the plaintiff should be forced to pay any 
of the creditors out of the personal estate, she ought to be rrimbursed the same by 
tbedefendant, or his heirs, and the other devisees of the nal estate. Butaslostty 
other legacies given by the testator, and the charges of his funeral, which were not 
charged on the said lands, the plamtiff ought to pay the same ; and it was decreed 
accordingly. 



(C. 268.) NORTON V. Mb. Babkeb. 

Distribotioiu CoLONEL Norton having issue Mrs. Whitehead and two 
other children, Mrs. Whitehead had issue Mrs. Barker and 
two other children, and upon her marriage with Mr. Bariier, 
he gave her £500. 

Colonel Norton being dead intestate, the question was, 
whether this <£500 should be accounted as part of her share, 
because the words of the act(l) being, '* where any child v 
advanced," and here she was the grandchild ? 

Held by the Lords Commissioners, Rawlinson and Hut« 
chins, that this should be reckoned as part of her share. 



(1) Stat 22 and 23 Car. 2, c 10, s. 5. 



(a 268, b.) 



(1)It was held that if the heir hath any advancement by money 
or personal (2) estate, that it shall be reckoned as part of his 
share, because the statute is, that he shall have a full share* 
notwithstanding any land which he shall have by descent, or 
otherwise, from the intestate. 

In Colonel Norton*8 case above, it was held, that he having 
bought his son a pensioner's place in King James's time for 
£500, which upon King James's abdication was lost, so that 
he had no benefit by it, yet this was ruled to be an advance- 
ment, and to be reckoned as part of his share. 

(1) 5. C. In note to 3 P. Wins. 317. (2) Proet t. Pratt, Fits-Gib. 285. 
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CiiAFFiN V. Gawden.(I) (C. 269.) 

A BILL was preferred by the lord of a manor agaiast the Lord Keeper. 
lenanto for certum leta* The equity of the bill was to pre^ Certnm I«ts. 
Tent multiplicity of suits, in regard it is a sum of money pay- 
able to the lord of the leet, of which every baron that owes 
suit and service to the leet, is to pay a part according to the 
custom of the place ; so that to bring an action against every 
contributor for every little sum would cause multiplicity of 
actions ; and thereupon it was decreed for the plaintiff^ (2) 
unless they would go to trial at law upon the usage, where 
the issue was directed to be upon the solet, and not upon the 
debet: for it was said, if the issue be upon the dehet, the 
right must be made out at the trial, but upon the solet it is 
snmcient to prove the usage ; and so it was directed in Dr. 
Hinckky^s case of Worcestershire for a pension of £4 per 
annum issuing out of the estate of Mr. Jolly. 

It was said in this case, that although a distress is incident i Vent 105. 
to amercements in a court-leet; yet for any duty which the «'1?^,S2v 
lord intitles himself to by custom, he cannot distrain unless j "ca* God- 
the custom be also to distrain for it. (d) frejr's Case. 

Certum leta is paid to the lord, in consideration of the [ 192 j 
charge in obtaining the court-leet^ which saves the attendance 
of the resiants from the turn, 8cc. 

(1) S, C. 9 Vera. S7B. Eueime HatpUal ▼. Amiofotr, 1 Vcrn. 

(«) Ltrd TtSfAiom ▼. HtrherU 9 Alk. 267. 
484 ; Hmam y. Gordtnrr, 7 Yes. 310 ; (3) Bot see eontrh, TvnJkm ▼. Cruker, 

t Lord Raym. 860. 

Heg. Lib, 1693. A. fol. 113. 819. An issae was offered to the defendants to try 
the CMlom; but it docs not appear that they accepted the oSti, and a decree was 
•flMde agMMt them for the sums demanded by the bUL 

^ (C. 269. b.) 

If, a man by his will deviseth his lands to J. S. and doth de- Lands charged 
sire that the said J. S. should pay his debts, or if it be, the "^'^^ "^^^^ 
said J. S. paying his debts, or if immediately after the devise 
of his lands, he doth appoint or desire that his debts should 
be paid, or if he useth any expression in the will, whereby it 

appears 
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appears that he had any intent to charge his lands with his 
debts, in such case his lands will stand charged. (I) 

But in the case at bar, where the testator had, in the begin- 
ning of his will, said that he desired that all his just debts 
should be paid ; and afterwards in the said will he gave several 
legacies, and devised lands ; it was held that this devisee was 
not charged with the payment of the debts ; for if that should 
be so, the debts of every testator would be charged upon his 
lands, for there are but few wills but have some such expres- 
sion, whereby the testator desires his debts to be paid. (2) 



(l) If the personal assets are defi- 
cient : bat the personal estate being the 
primary fund, the will most show a ver^ 
uneqai vocal intent to discharge it ; or it 
wi|l be first applied in aid of the realty. 



See ante, c. S66, p. 188, and notes ; in 
which case, however, the intent of dit 
will was allowed to be aided by avei^ 
nients. 
(<) WiUiamt ▼. ChUhf, 3 Ves. 551. 



(C. 270.) 



At the Rolls. 

Forfeiture bj 

condition 

broken. 



BowEN V. Whitmobe. Dec. 1693. 

Bill was to be relieved against an entry made by the defen- 
dant upon the plaintiff, who was his lessee, for a forfeiture by 
breach of conditions in the lease, in which lease there were 
three conditions, viz. non-payment of rent, wilful waste, and 
assigning without license. It was insisted by the defendant's 
counsel, that upon an entry for non-payment of rent, this 
court did ordinarily relieve, because it could put the lessor in 
the same condition he was in, by ordering the payment of the 
rent and his charges, &.c. but where waste was committed by 
cutting down great trees, there it was impossible to set them 
up again, and to put the lessor in the same plight he was in 
before, and therefore ought not to give relief; but notwith- 
standing the plaintiff was relieved, and referred to a master to 
.inquire what the defendant was damnified by the felling of 
trees, and upon payment of the arrears of rent, damages and 
charges, and givmg security for payment of his rent, the de- 
fendant was ordered to make a new lease. (1) 



(1) See anU, c. 102, p. 94 ; c 129, 
p. 115 ; c. 170, p. 137; and note to 
the first of those cases : the aathorities 



cited in which make it extrenidv donbl- 
ful whether relief would now be g^rea 
under such circumstances. 
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Duchess of Albemarle and Monk r. Earl of Bath. (C, 271 ) 

12 Dec. 1693.(1) 

The Duke of Albemarle in 1675 made his will, and thereby Rerocatioii. 
gave great part of his estate to the Earl of Bath. Ante, Case isr, 

. In l68l he makes a deed of settlement, wherein he men-f'^"®*"^ 
tions his intent to confirm his said will, but in limiting of his 
estate, varies in many particulars from it, but settles the 
-greatest part of his estate upon the Earl of Bath, and makes 
this settlement, with a power of revocation by any deed or 
writing to be executed in the presence of six or more credible 
witnesses, three whereof to be peers of the realm. 

In 1687 he makes another will, attested by three witnesses, 
whereby he revokes this settlement, and thereby gives a great 
part of his estate to Mr. Monk the plaintiff. 

The plaintiff's bill was to set aside the setdement and to 
«et up the last will, whereby he claims, and insists, that al- 
though this might not be a revocation in stKctness of law, by 
reason the circumstances were not pursued, neither in the 
number nor quality of the witnesses, yet this will was made 
with great deliberation, as it was in proof that it was six 
months after the instructions given for the draught before it 
•was completed ; and that my Lord Chief Justice PoUexfen's 
opinion was taken, so that it appeared it was a thing very w^U 
considered and deliberated upon; and therefore, although the 
circumstances prescribed were not strictly pursued, yet these 
-being only to prevent a surprise, and it appearing evidently 
that there was none in this case, this revocation ought to be 
*«s effectual in law as though: all circumstances had been ob- 
served, as was insisted by the plaintiff's counsel. 

This cause was heard by the Lord Keeper, assisted by the 
two chief justices and Baron Powell, who appointed this day 
to «ve judgment. 

Saron Powell and Chief Justice Treby gave their opinions 
that the settlement, for all that appeared to them, was a good 
settlement, and not revoked by the latter will, neither in law 
nor equity. 

Five things were insisted upon to avoid this settlement. [ 194 1 

L That it was obtained by surprise. 

2. That it was concealed or forgotten. 

3. That it was attendant upon a will, and so revocable in 
its nature. 

4. The power of revocation. 

5. The great advice and deliberation taken in making this 
last will. 

(1) &C.NeJs. 196 ; S Eq. Ca. Ab. 671 i but beat jreported in 5 Ch. Ciu 55. Its. 

Ad 
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Ad primam, it was alleged to be obtained by surprise, be* 
cause It was not read to him^ (2) neither did he read or peoMe 
it at the time he sealed it. 

To that it was answered by the judges, that if a man doth 
«eal a deed and not read it, that is no sufficient reason to set 
it aside, for it may be, be had perused the draught, or gtvep 
instructions and perused them ; but if this should be a reason 
to set aside deeds, it would be of iUxConsequence. But heie 
at appeared that this settlement was made pursuant to Us 
jnchnations, it being in proof that he had a continued loMi- 
ness for the Earl of Bath. 

Adsecuadam, it was alleged that it was concealed or;fb»- 
gotten, or else he might as easily have had six witnesses as 
three. 

To that it was answered, that it doth not appear thai it was 
forgotten, but if it had, that would not have made it void, and 
it may be, the duke did purposely seal this will in the pre- 
a^ice of three witnesses only, never intending that it ahonU 
be of any avail, but might be importuned to the doing of it, 
aiud night for quietness sake execute it ; and though it appears 
by proof that he was a long tkoe deliberating about i^ iar 
six months or more, it dodi not appear whether he was4fcen 
considering how to execute it effectually, or doubling wbelfaer 
be should execute it at all, and for concealmooit it dodi not 
appear here was any. 
ytwid. And for the case of Mr. Charles Clare, (3) it was Ihoi^ 

hard ; although that case was, [that] he had a statute against 
a man who mortgages his estate, he was privy to the mort- 
gage, and ingrossed it, and never told the mortgagee of his 
atatute ; and it was held a fraud, and the mortgage was tfaevt- 
upon preferred in this court. (4) 

Ad tertiam, it was alleged that this settlement confirming 
the will, was attendant upon it, and so in its own nature 
revocable, and cited Dyer 49, 312, 317. But to that it was 
[ 195 jsanswered, that those cases did not come up to this; for in 
Dyer 49 there the will was revoked, and not the deed, and 
there is.no question of that, because a will is always, revo- 
cable in its own nature; but in no case a deed is revocable 
without a power. Hob. 349. (5) 

Ad quartam et quintam, it was alleged that this was a good 
revocation in equity, being deliberately done, and with good 
advice, although it. was not in strictness of law, all circum- 
stances being not pursued, and for that powers of revocation 
were favoured at common law, and the judges had therefore 

(«) Bat see 3 Cha. Ca. 59; it was Wms. 393; Bererford ▼. MtiiMvr, Btf- 

read to him by Pollexfen, C. J. nard, 101 ; Becket ▼. CcrdUy, 1 Br. S5t. 

(3) 13 Yin. Ab. 536. (6) As to J^ord Omumd*» case, in 

" ■' ----- 



[4)jlfiDcatla ▼. Mmrgatnyd, 1 P. Hob., t(5i tu;>ri&, see tbe observatioBSof 

Holt, C. J. Id 3 Cha. Ca. 100. 

gone 
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fgnt yrerf hr taoonttnictioQ ni fiivonr of diaa. Vide 10 Co* 
Serapi^B caae. 

But to that it was answered by the judges, that the commoa 
imm faaving gone very far in favour of th^» was no argument 
.that a court of equity ou^t to go £uiher» but rather the oo»- 
.traiy. 

And it was said^ that in all cases of settlements and revo- 
caiiona merely voluntaiy, all drcnmstanoes ought to be pur- 
asedy unless in two cases. 

!• The one whereof is where' the party is prevnied upon 
by some fraud or practice, as in case the deed which contains 
'die power is concealed from him, so as he cannot see the cir- 
cumstances he is to observe ; and here it was said by Treby, 
that in case it had appeared by proof, that the duke had de- 
•sired to see this settlement, ami the Earl of Bath had detained 
it from him, it might have altered the case. (6) 

The other case is where there is a disability, so that it b 
not in the party^s power to do it ; as where a man is to pur- 
chase, and settle, lands in Dale oif e^nal value^ and no lands 
being to be had there, he purchases m Sale, this is good in 

auity; xyr where a man is to do-an act at a remote pboe, and 
lasickjor is disabled that he cannot get thither, theve the 
court of equity may interpose, (7) but in that case the party 
ought to do all he can. 

And there is no precedent of any case in equity comes .up 
to this, that the court of equity hath given any aid where both 
parties were volunteers. JSut all the precedents that have 
been of that nature, have been either in case of purchasers, (8) 
or else where the latter settlement is made upon some moral 
consideration, (9) as the payment of debts, or raising of por- 
tions for children, which are looked upon to be in the nature 
of debts, every man being by the law of nature bound to pro- 
vide for his children; and these are considerations which the [ 196 3 
law hath always had a regard to ; and in the statute of 32 
H. 8. concerning devises of lands, these are mentioned to be 
the considerations of making that statute. 

And per Baron Powell, in case of purchases the law is 
dear, that a deed with a power of revocation is fraudulent; ( 10) 
and for the cases which have been produced, all differ from 
this case. 

As for the case of Smith v. Adan, (11) [that was a provi- 
sion for children.] 

As for the case of Thorn v« Newman^ (12) there was a cove- 

(6) Bagot ▼. OughUm, Fortesc. SS5; (10) SteC t7 £Ut. c. 4 ; Orm ▼. 

BgpKt ▼. Penriee, Com. S54. FmaiemiUeh, Cro. Jac. ISl. 



(7) Lord DarUngttm t. PnUeney, (11) Rep. tiMp. Fiseh, t7S; 1 Ch. 

Cowp. «67. CikSSa. 

Doe V. WelUr, 7 T. R. 480. (It) Rep. Miip. Fincb, S8; t Ch. 

Wykham v. Wykkam, 18 Yes. R^.T1. 



414 i TolUtt ▼. TolUiti f P. Wim. 490. 



nant 
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nant to stand seised to uses* upon n paver of revocatioDy upon 
the tender of I2,d. in the Middle Temple Hall, and there the 
I2d. was tendered to the party at another place, and held 
good. But that is no more than it would have been at kw, 
tender or payment being made to the party himself, though at 
another time and place. 1 Inst. 212. Moor 267- 3 Cro. 
•1 Anderson. 

The case of Due and Thwaite ;{IS) conveyance to such 
uses as he should limit by any writing under his hand and seal, 
and limits a rent issuing out of the land by a will sekled inlthe 
presence of two witnesses, and held good. 

1 . Where a man hath power to limit the use of land, he 
hath power to limit a rent out of it. 

2. Though this were a void will by the late statute, having 
but two witnesses, yet it was held good for this purpose to 
execute a power. 

As for the case of Ward v. Poole, [qu. ? Pool v. Pool, 1 Ch. 
Rep. 18. 

As for the case of Arundel v. Philpot, vide ante. Case 
.113.(14) 

There it was held that the guinea being tendered, was no 
revocation, the deed not being executed, and that makes for 
the Earl of Bath. 

■ • 

, (IS) S Vem. 80 ^1 Eq. Ca. Ab. 343. (14) See note 3 there. 
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DE TERM. PASCH^, 1694. 

JN CURIA CANCELLARIJE. 



Lofd Keeper. 
Interest 



A MORTGAGE was made for security of money with interest at 
5 per cent, with a covenant that in case the money were not 
paid within one month after it became payable, that then 6 ptr 
cent, should be paid for interest ; and upon a bill to. redeem, 
the question was only concerning interest, whether 5 or 6 
should be paid ? And decreed that in this case 5 per cent 
only should be paid, because the original agreement was for 5, 
'and the covenant to pay 6 but a Nomine pam(e.{\) But where 



•^ (1) See, Seton v. Slade, 7 Ves f73 : 
it teems, by the report, to have been 

.there Considered the same thing, whether 
the covenant is for interest at 5 per 

. cent with a condition to take 4» if regu- 
larly paid : or, whether the covenant is 

.for 4 per cetit wtth a canditita for 5, if 
not regularly paid : that in both cases, 
alike, the higher rale of interest is to be 



•considered a« nomtne pmim. But the 
distinction laid down in the text his 
been recognixed by many sobseqoent 
decisions; see, Scitt v. lyler, 9 Bf. 
457; Strod§ v. Parker, S Vem. 316; 
Jary v. Cox, Free, in Cha. 160 ; NieMt 
V. Maafnafd^ 3 Atk. 319 ; Boitafma v. 
. Pj^^ot, 3 Burr. 1374 ; AiOey ▼• W§ldm, 
SBos.andruU.353. 

4ht 
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the original agreement is to pay 6 per. cent, vfith a proviso that 
if the money be paid within one, or two months, &c. after it 
becomes payable, that then the mortgagee will accept 5| there, 
nnkss the moiney. be paid within the time agreed, the court 
will allow 6 per cetit. and this was said to be the Lord Halli- 
fax's case, (2) so the difference is concerning the original agree- 
ment only. 



(S) Enroneonil J reported, as to the oorrectlj dted in H^Ua v, Wy»e, ibid. 
terms of the loan, in 9 Vem. 154. but S89. ■ 



(C. 272. b.) 



holdde- 

' K 



A COPYHOLD was devised to ^trustees for 21 years, to raise Copvi 
legacies for grandchildren, and no surrender made to the use ^f jJ'^LreBder' • 
the will; (1) and the question was, whether this court should Ante,Cteef5. 
help in this case, as it will do in case of a purchaser or pro- Post, Case S05. 
vision for a child ? But here it was objected this was no pro- 
vision but a bounty in the grandfather. But per Curiam, 
This court will compel the heir to make it good, as well as in 
the case of children. 

(l) See, now, stat 55 Geo. 9. c.l9t. 
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Clarke V. Turner. (1) (C. 273.) 

•A. DEVISES to Turner and his heirs, upon trust that he should Trust to dispose 
convey it to such of the relations of the testator as he should ^^^JL^J^bTfit. 
think best, and most reputable for his family. A. dies without ' 
isaue, and the heir at law, who was the testator's brother, pre- 
feiH tibill against the defendant to have him convey the estate 
to him. * 

It was in proof on the defendant's part, that the testator, 
t>efbre the making of his will, did several times declare that the 
plaintiff was an ill husband, and would spend his estate if he 
should leave it to him, and several other expressions showing 
the dislike of the testator to .the plaintiff. . . 

But per Curiam, There being nothing in proof against the 
iplaintiff, of any disbehaviour since the decease of the testator, 
this court will judge it most reputable. for the family, that the 

(1) 5. C. S £q. Ca« Ab. i9f . 

heir 



kdv ftt laur sboiUd have i V «nd for liie diKxmrses, whicb were 
before the making of the wiH^ those were aU at an end by Butk- 
ing the wUI ; and notwithstanding all thote discourses, it am- 
not be denied bnt if the trustee would give it fami, he was not 
disabled to take it. 
[ 199 ] And in this case the case of Moidf^ and Mnefyf^) was 
cited, where an estate was devised to be disposed by two Jtraa? 
tees, to such of his relations as they should think fit, and they 
di sa greed^ and thereupon this court decreed it to be conveyed 
to the heir at law. 

And a case of Baker and Barrett was cited, where a man 

gave a personal estate to his wife, upon trust that she should 

dispose it amongst her children, m such manner a^ she 

4Eep.C.saai should think fit; (3) and she would have made an unequal 

[Qm, wbttfe.^ distribution of it ; and this court ordered her to give it amongst 

P**^ J them equallyi there being no proof of any misbehaviour in any 

of them. And in this cause it was decreed, that the defendant 

should convey to the plaintiff who was heir at law. (4) 

f^ Rep. Ump, Vlaeh, 55. 859. the court now disclums the light 

See, ante, c. 16. p. 18, note 1. of exerdsing die power ittelf. 



s 



But see, JTemp ▼. Kemp, 5 Ves. 
lUg, Lib, 1694. A./o2. 36. The entry confirms the report of the decree. 



(G, 274.) Gell r. Vebmedun.(I) 

Heir bound by The defendant's ancestor, to whom he is heir, articled in his 
articles. life-time for the sale of certain lands, which by the articles he 

covenanted to convey, but did not covenant for him and his 
heirs ; and the question was, whether the heir should be bound 
to perform this agreement ? And held that be should, in as 
much as his ancestor, after the sealing of the said artidet, 
was in the nature of a trustee for the plaintiff of those lands, (2) 
which trust with the said lands descended to the heir ; (d) mi 
decreed accordingly ; and they cited Sir John OiuHiy^s casep 
where, when he was going to be married, his wife s uncle 
promised that he would settle his freeholds and copyhoM 
upon his wife and her issue ; and though this was by parol 
only, yet this court decreed an execution of it ; (4) being iu 
consideration of marriage. 

And 

(1^ S. C. 9 Eq. Cb. Ab. 54. that of the party himself, at his death. 

(9) Setm ▼. SUde, 7 Ves. 274 ) Raw- Broome v. Monck, 10 Ves. 607 ; Urn w. 

Urn ▼. Btirgcif, S Ves. and Bea. 387 ; Conyngkame, 11 Ves. 555w See, Imw- 

Capel ▼, GirdUr, 9 Ves. 510. ever, ante, case.SOO b. p. 155 ; but see, 

(S) The liability of real and personal also, the reference hi note 5, iii/rA. 

represenUtives, in respect of a contract (4) It must be presumed, that the 

of their predecessor, is regulated by case cited was dedded befiore the stat. of 

Imds 
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And the case of Stqphem and Baily^ (5) where tenant pur 
outer vie to lum and his heirs articled for a sale^ and died ; 
although this is such an estate, as is not assets to the heir, yet 
he was here decreed to execute this agreement. 

frtadi was enacted. Randall ▼. AfomJi, (5) Nels. 106, oTemiling c. tOO b. 

It Ves. 71 ; Dundas ▼. Duteni, 1 Ves. p. 155, ante. And see, Pool ▼. Pool, 1 

jun. 199 ; Montacut$ ▼. MatwM, 1 P. Ch. Rep. 18, wheie a son, who took 

Wms. 619 ; but see poit, c. 276, p. tOl, lands by conTeyance, not bj descent, 

that if an agreement is shown by any was decreed to perforin his father's cove- 

writing, Uujn^ infbtma), the case is out nant. 
of the statute. 

^•^ ^^k\ [ 200 } 

Habvey v. Chamberlaine.(I) ^^»!^M (^* 275.) 

The plaintiff married the defendant's sister without u^ con- Lord Keeper, 
sent of her father, and some time after the marriage^ the plain- Portion. 
tiff's father and the defendant's father came to an agreement, 
which was reduced into articles, whereby the defendant's 
father a^eed to pay £ 1 ^000 to be put into the hands of trustees, 
to be laid out in the purchase of lands, to be settled to the use 
of the plaintiff for life, and then to his wife, with remainder to 
the issue of their bodies; before this agreement was executed 
the plaintiff's wife died without issue ; and the plaintiff pre- 
ferred his bill for the portion ; and the question was, whether Ante, Case SB. 
the plaintiff, having made no settlement in the life-time of his ^ [and notes.] 
wife, should now come into equity for this portion, which by 
the articles was to be laid out for the benefit of the husband 
and wife and their issue ; and the wife being dead without 
issue, there could be no specific execution of the agreement. 

But the court decreed the payment of the <£ 1,000, it being 
the wife's portion, and it appearing that a settlement was 
made upon the plaintiff by his father in pursuance of the said 
articles. 

And ^\x JotnaXhan Aikyni% case was cited, where the hus- 
band's friends and the wife's did article to lay out <£l,500 
afrieee in land, to be settled upon them and their isiue ; and 
no littiitation over, as ni this case; and the wife dying without 
issue before the money laid out, as in this case, the portion 
was decreed to ^e husband by die Lord Jefferies. (2) 

^1^ & C. SEq.Ca.Ab. 655. be would only give relief to a certain ex- 

(f^ See F«nmufeii ▼• PUmi^ oo a »- tent, that extent embraced, in substance, 

hwunng, 1 Vem. 167, where, though it much more than Lord Nottingham, C. 

it nidtha Lord Keeper North decbred thought fit to allow on the first heariog. 

JZff . lik. 169S. A. /U. 718. The court ordered the defendant to pay to the 
plaintiff the said portion of £1,000, aocordiag to the articiet, together with the ar- 
rewra of interest. 

BE 
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(C. 276.) 

Lord Keeper. 

Slatateof 
Frtoda and 
Feijniies. 



WaNCHFOBD V. FOTHERLEY. (1) 

The bill was for a marriage portion of <£d,000, upon the mar- 
riage of the plaintiff with the defendant's daughter, there 
being no note of agreement in writing signed by the defendant 
for the payment of it ; (2) but it appearing that a letter was 
writ to the plaintiff by a third person, offering, so much por- 
tion, which letter, it appeared, was writ by the consent of the 
, defendant, and that afterwards he was acquainted with Mf ^^ 
agreed to it, and a treaty was had for a settlement suitable 
to it (3) with Mr. Fotherley ; but the treaty depending long, 
the young couple married. And although it appeared that 
Mr. Fotherley, before they went to church, did declare he 
would give them nothing, and the statute of frauds and perju- 
ries was insisted upon, yet decreed for the plaintiff, although 
his wife is since dead, and he married to another. And 
the Lord Keeper said, for his countermand when they were 
ready to go to church, he looked upon it as nothing, after the 
young people's affections were engaged. (4) 

And for the statute of frauds and perjuries, he cited two 
cases. 
[ 202 ] One of Hart and More, (5) where a portion was decreed 
upon a letter writ; and another case of Masquill,(6) 8cc. 
where writings were prepared and agreed, but being blotted, 
were ordered to be writ fair, and were so ; but before they 
were sealed the party died ; and this court charged the execu- 
tor with the portion agreed to be paid. (7) 



(1) S. C. « Vcm. 322 J 1 Eq. Ca. 
Ab. tt. 

See vnU, c 274, p. 199, note 4. 
Ludtn V. Anstey, 4 Ves. 501 ; 
Bird y. Bhue, t Ventr. 561 ; Seagood 
▼. Meale, Prcc in Cha. 561. 



(4) D'Aguilar v. DrinhDater, 2 Ve& 
and Bea. 234. 

(5) 2 Cha. Repw»284 ; 1 Vem. 110. 
ie) 2 Vem. 34; 1 £(}. Ca. Ab. 22. 
{7) Decree, in the pnncipal case, aS' 

firmed, on appeal, in Dom. Pme. isee 
Joom. H. of L. Tol. zv. p. 531. 



Reg. Uh, 1694. 6. foU 128. The conrt conceived the plaintiff to be well enti- 
tled to the said £3,000 ; and therefore decreed, that the defendant should paj the 
same before Ladj^-day then next, in which case he was to be excused from parnieDt 
of interest or costs ; out in case the defendant shonk) not pay the said prmciptl 
money, at or before tlie time fixed, then it was further decreed, that the said defen- 
dant should pay interest for the said £3,000, from the date of the said marrlagef 
together with the plaintiflTs cosU of this suit. 



DE 
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Earl of Lincoln's Case.(I) (C. 277.) 

The late Earl devised his estate in fee^ and afterwards being will revoked. 
in treaty of marriage, he by lease and release conveyed his 
estate to trustees, to the use of him and his heirs until the 
marriage took effect, and after the marriage, to the use of him- 
self for life, remainder to his intended wife for life, with re* 
mainder to issue, 8cc. The Earl afterwards dying before the 
marriage, the question was. Whether this conveyance should 
amount to a revocation : 

It was argued. That it was not a revocation, because when 
the marriage took no effect, the conveyance took none nei- 
ther. (2) 

And it was said that a feoffment in fee to the use of the [* 203 1 
devisor and his heirs, would be no revocation, because it is in 
the nature of the old use. (3) 

That which is a revocation at law, is sometimes none in 
equity, (4) as a fine levied to corroborate the will is a revoca^ 
tion at law in strictness ; but being levied for that purpose, it 
was said per Finch, that it would amount also to a republica- 
tion in equity ; and the same it is of a feoffment for that pur- 
pose, and so it was said it had been held in this court ; and 
two cases were cited, of Thorne and Thorne, (5) and of Hali 
and Dunch,{6) in 1689^ where the court of equi^ had ruled 
that to be no revocation in equity, which would have been so 
at law ; and a case was cited of Montague and Jefferies, Moor 

Rep. 429. Roll. 6 16. (7) 

Agreed a lease for years is a revocation only pro tanto, un- 
less made to the devisee, and then in toto, according to the 
case Cro. [Jac. .49.] 

Agreed a mortgage in fee is no absolute revocation, but the 
equity of redemption will go to the devisee. (8) 



^n S. C. lEa. Ca. Ab.411. 
it) But see Spamno v. Hardcaitle, 
7T.R.416,iiote. 



(6) Cited, ante, c. 153, p. 117. re- 
ported 1 Vera. SS9. 349 ; se Ch. Rep. 
«97. 
(S) Comrh, 1 Roll's Ab. 615 ; Cave (7) In which case it was held, that a 

▼. Ho^iard, 3 Ves. 651. covenant, by Jefferies, C. U. to settle 

(4) The rules of construction, as to certain lands to the use of himself and 
what 11, or is not, a revocation, are the his wife, was a revocation of a will pre- 
nme in equity as at law. Panoru v. viously made by him, though the teof- 
Fr€€man, 3 Atk. 748. The case of a ment was not regularly completed. See, 
mortgage in fee, however, b an excep- ex parte, Earlof llchater,? Ves. 374. 
tioo : see mfra, note 8. (8) Sparrow v. HardcattU, 3 Atk. 

(5) 1 Vem. 141. 805 ; attU, c. 133, p. Ii7. 

Q Resolved 
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Resolved afterwards, that it was a revocation, and upon an 
appeal so held in the House of Lords, (9) earned only by two 
lords. 

(^ Show. P. C. 154. Ill Doe ▼. Pott, mind of the court, it was Lord LinGob'i 
8 Dougl. 722. Lord Manifield said, case : but it has never been contra- 
" the absurdity of Lord Lincoln's case dieted." And the great case of Good- 
is shocking ; but it is now law.** And title ▼. Otway, 7cT. R. 399, has pot the 
in Brydget ▼. Duke of Gumdot, 2 V«s. question, it may be hoped, out of the 
jun. 430, Lord Loughborough, C. said, reach of future discussion. 
" if ever a case bore hard upon the 
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(C, 278.) ^^^^ mohun's case. 

locombnncet Upon the marriage of the father and mother of the defendant, 

in pioportioi]. Jt was agreed that an estate of the yearly value of , 

should be settled upon the lady for life for her jointure, with 
remainder to the first and other sons. The father being dead, 
and the estate agreed to be settled being incumbered^ the 
question was. Whether the incumbrance should lie upon the 
mother and son in proportion, or whether the jointress should 
be disincumbered and the whole lie upon the son : and a case 
of Carpenter and Bennett {\) was cited, wherein it was said, 
that being first heard before the Lord North, he exonerated the 
jointure, and laid the incumbrance upon the son ; but after- 
wards being reheard before JefFeries, he reversed that decree, 
and laid it in proportion. The Lord Keeper took time to 
consider of it. (2) 

(1) 1 Vein. 103. (t) See, pott, c. sed4, p. 210^ c 301, 

p. 231. 

(C.278.b.) * 

Personal estate It was said by Finch, that an heir at law shall have the pef- 
inaidoftliereaL'gonal estate in aid of the real estate, but a remainderman 
fauDd'iiote^f^' shall not ; and also that it shall be had against a residuary 
Post, Case 346. legatee, but not against a particular legatee. But hares fachtt 
shall have aid as well as hares natus. (I) 

(1) lAUk'iM ▼. Leigh, Ca. trmp. Talb. 55 ; Hanby ▼. Robertt, AmhU. iS8. 

If 
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(C-278C,) 

If |in executor hatli a3sets, he is bound tp redeem mortgages Hard.Kep.5if. 
for the benefit of the heir. 

If an heir be charged with a debt where the executor hath Heir and exe- 
assets, he may compel the executpr to pay it^ although the ere- ^^^' 
ditor hath his remedy against either. (1) ^ ^P' ^""-^^ 

iX) GaUon ▼. B^neock, t Atk. 4f 6 ; pM, c. f 8f , p. $08. Append, c. f , 
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Drake v. Storr [Thorpe.] (C. 279.) 

Upon a treaty of marriage, the man gave a bond to the wo- Agreement 
man, conditioned that if he did permit her to dispose of <£iOO, good, though 
then the bond should be void ; afterwards the marriage took **** ''°™* ^'^' 
effect, so that the bond became void,(l) yet this was held to j^^^ ^^ 
be a good agreement; and the court decreed that the husband 191/1 92, [and' 
should give bond to trustees, with the same condition. notes.] 

Jt was held that a bill may be exhibited by her prochein p^^^ corert. 
a9t^;(2) or if trustees exhibit a bill for, or on her behalf, it is 
good ^ther way. 

(1) It does not appear when the mo- means clear that the bond was not good 

nej was to be at the disposal of the at common law as well as in eqaity, 

wife ; if dmiog the marriage, the bond Milboum ▼. Ewart, 5 T. R. 384 ; Cage 

might be void at law ; but if she was ▼. Acton, 1 Lord Rayro. dl5. 
omj to dispose by will, it is by no (t) Griffith ▼. Htod, t Ves. sen. 453. 

Ueg* Lib, 1695. A,foL 49. A cross bill was filed bjr Thorpe, and both causes 
coming on to be heard together, the cross bill was dismissed, and a decree made as 
above reported ; a rehearing was petitioned for and obtained, when the Lord Keeper 
confirmed the former order. 

^•^ [ 206 ] 

(C. 280.) 

A DBVI8E of goods to A. for life, with remainder after the de- Reminder of 
cease of A. to B. it is now clearly settled, that it is a good a personal 
deviae to B* and that B. may exhibit a bill against A. to com* ^^8- 
pel him to give security that the goods shall be forthcoming at ^j|f'^** ^ 
his decease ; and is all one whether the goods or the use of the p^^ ^^ 
goods be devised for life. ( 1 ) S57,'b. 

(1) See, anu, c. 186. p. 145. note. 

Q 2 Sir 



^v. 
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(C. 280. b.) 

Dfortgagein SiR Thomas Man's case wa8 cited by the Master of the 

vi»2wijSu*o^ ^^''**' ^^^^ "^^^^^ a <^evise of lands was made to the eldest 
daughter, paying <£lOO to the second daughter, and <£lOO to 
the third daughter, &c. and if the eldest daughter did not pay 
the <£lOO to the second daughter by such a day, then he de- 
vised the land to the second daughter, she paying her sisters 

Post, Cam 3«5. portions by a certain day ; and if she did not pay, then he de- 
vised the land to the third daughter, 8lc. It was resolved this 
was not in the nature of a mortgage, to be redeemable after 
the time of payment was over ; but that, the eldest daughter 
not paying at the time appointed, the second daughter should 
have the land, and the eldest had no re]ief.(l) 

(1) See, ante, c. 38. p. 36. note 4. 
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Legacy interest. AGREED, that where a legacy is given to be paid at marriage, 
or twenty-one years, or any other particular time, that it inill 
carry interest from that time,(l) though a bill for it be not 
preferred till afterwards : but where a legacy is given generally 
and no time mentioned for the payment of it, there it will 
carry interest only from the time of the bill exhibited, or a de- 
mand made. (2) 

(1) Crichettv, Dolby, 3 Vcs. 10. extract from Reg, Lib. subjoined to c' 

(2) See, ante, c 1. p. 1. note 2, and 248, ante, p. IBl. 



(C. 282.) Lady Thomas v. Sir Charles Kemish et ux\ (1) 

PortioD. Upon the marriage of Mr. William Thomas, several manors, 

lands and tenements, were settled to the use of Mr. Thomas 
for life, with remainders to the first and other sons in tail 
male, and for default of such issue, to the Lord Wharton, 
and other trustees for 500 years, upon trust to raise £5,000 
for daughters, payable at eighteen years or marriage, remain- 
der in fee to the right heirs of Mr. William Thomas. 

(1) S, C. 9 Vem. 348 ; 1 £q.Ca. Ab. 269. 

Mrs. 
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Mrs. Thomas had issue of that marriage one son, viz. Sir 
Edmund Thomas, and one daughter ; Sir Edmund died an 
infant, so that the inheritance in fee descended to the daugh- 
ter, who lived to her age of eighteen years and two months, 
and then died; a day or two before she died she made a nun- 
cupative will, and gave all which she had power to dispose to 
her mother (the Lady Kemish) and her children by Sir Charles 
Kemish her second husband, who married her after the death 
of Mr. Thomas her former husband. 

The Lady Thomas, the plaintiff, was great aunt to Mrs. [ 208 1 
Thomas and heir at law, and the sole question was, whether 
Mrs. Thomas had any power to give away this portion of 
jEojQOO, and whether it passed by the said will to the Lady 
. Kemish, or whether it was not extinguished in the inheritance, 
by reason that at the time she became intitled to the portion, 
the freehold and inheritance descended to her. The trustees 
by ejectment had recovered the term at law, and the bill was to 
be relieved against that term. 

It M'as agreed that in case of creditors for payment of debts. Term to submt 
or for a provision for children, this term should have subsisted ^'LJ*^"*"'"' 
so as to have raised the £5,000, as if Mrs. Thomas had been 
indebted at the time of her decease, the creditors might have 
come for satisfaction out of it ; and so it was held in my Lord 
Pembroke^ case,(2) where the creditors laid hold of a term to 
attend the inheritance. 

And it was agreed in the Lord Pawlet*s case, (3) that if the 
daughter had married, although she had died before the portion 
became payable, yet the husband should have had it. 

Ohf, it was objected for the plaintiff, that thb court hath 
.always a great regard for the heir at law, as if a creditor Heir and cxe- 
upon bond recovers against the heir, he may come into this ^^^ ^^^ ^^ 
.court to be reimbursed out of the personal estate, because fjs, c 
that is first to be applied for payment of debts, although the Post. Case 546, 
creditor hath his election to sue which he pleaseth ; which was t»»w* «>««•] 
agreed ; and it is also so in case of a hares f actus by will or 
otherwise. 

Ans, But it was said that this court had also a regard to an 
executor or administrator ; as in case of a mortgage m fee for- 
feited, the executors or administrators shall have the money, 
though the estate in law is vested in the heir. (4) 

A legacy given to be paid at twenty-one, and the party dies Legacy. 
before that age; there have been different opinions in this 
court about the time of payment of it ; sometimes it hath been 
held that the executor or administrator should have it pre- Ante, Case f6, 
aenUy after the death of the legatee; and sometimes that it ^*.[*»diiote#.] 

(f) Rep. temp. Finch, 547, and cited (4) AnU, c. 11, p. 19, and references 

ill 9 Mod. 125. there. 

(5) Ante, c. 104, p. 93, and notes. 

shall 
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dhall not be paid till the legatee would hliTe arrived to that age 
in case he had lived ; but agreed by all, that the executor or 
administrator of the legatee should have it ; and so it was in 
case of a portion till the Lord PawletCs case ; and then it was 
] held that m case of a portion it should sink ifor the benefit of 
the heir. 

Obj. Here is no express disposition, but she gives all that 
she can give by law, and there is a great personal estate be- 
sides to answer the words of the will. 

Ans. This was an interest vested in her by reason of her liv- 
ing to above the age of eighteen, and therefore this will pass as 
well as the rest. 

In a case of Andky ▼* Audley,{5) it was held that where 
the guardian of a lunatic, or the trustee or guardian of an in* 
fant, having a personal estate in their hands, purchase an 
Aiite,Case 126, estate of inheritance for the infant, and the infant or lunatic 
[and note*.] Jig, the executor or administrator shall have the benefit of this 
purchase, and not the heir, because it shall not be in the 
power of a guardian or trustee to change the nature of the 
estate from a personal estate into a real estate of inherit- 
ance. (6) 
Poft, Case S58. In a case of Holt and Holt, (7) a purchaser of an estate 
Term ^attend takes the conveyilnce of the freehold to himself and his heirs, 
e 1 ntaoce. ^^^j takes an assi^ment of a term in trust for himself, his exe- 
cutors and administrators, and yet decreed a term to attend the 
inheritance^ 

In a case of Powel and Mayo, a term to attend the inherit- 
ance may, by express words^(8) be devised and separated from 
the freehold. 

A case of Norborne and Norbome (9) was cited, where a 
bill was preferred in the lifetime of the daughter, to have made 
such a portion as this is a personal estate, where the inherit- 
ance was descended upon the daughter as heir at law, and the 
bill was dismissed. 
Or for and. If a legacy 1>e given to A. payable at her age of twenty-one, 

or marriage, and if she dies before the age of twenty-one or 
marriage, then to go to B., there or is generally taken for 
and, {10) for if she marries, though she after dieth before 
twenty-one, her husband shall have the legacy. 



(6) « Vcm. 192 ; 1 Dick. 16. 

(6) Oxendtn v. Lard CowtpUm, t Ves. 
jun. 7 J ; Earl of WincheUea ▼. NtrcUffe, 
1 Vera. 436 ; pan, c. 353, p. 8M. 

(7) Cited 1 P. Wma. 374» in Htyter 
T. Kodd, which see ; as also J^gm v. 
Tiffin, 1 Vera. 1; Best ▼. Stampford, 
Piec. in Cha. 152. 

(8) Whitchurch V. Whitchurch, GUb. 
Eq. Rcp.iri. 

(9) See, post, c. 353, p. 282, 

(.10) Either of the words may be con- 



strued conjunctively ordisjunctiTely.to 
eive effect to all the words of a wiU ; 
Bell ▼. Fhyn, 7 Ves. 459 ; or to afford a 
reasonable constroction ; Mnbtrig v. 
Strode, 3 Ves. 454 ; but in FitMgermU w. 
Lard Fauconberg, Fitsgib. f 15, SS€, it 
IS said, that this convertible use of the 
words can only be justified by strMig 
necessity ; and where the clause m which 
they are found woiikl, without such con- 
struction, be absolute uonseuse. 

The 
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The Lord Keeper desired to see the precedents cited, and 
jtook time to give his opinion. 

Afterwards he gave his opinion that the portion was not ex- Poft, Cue 368. 
tinguished, but passed by the will, and afterwards, upon an 
appeal, his decree was affirmed in the House of Lords, (11) 
and my Lady Kemish had the «£5,000. 



(11) JooiiL HooM oC Lords, toI. 16, 
p. 636, Coiles P. C. 119. In Warrm ▼. 
Warren, 1 Br. 308, Lord Loughborouffh 
says, " it woold be difficult to reconcile 
Thamu ▼. Keymih, as reported by 
FreeiiMfi, with the rule that, " where a 
parent has made a provision by will for 
a child, whom he has afterwards pro* 



«« 



«< 



" Tided for in marriafle, it is jirimAfaeU 
" a satisfaction." As the report in 
Frteman does not advert to socb doobia 
provision, his Lordship, probably, meant 
to refer to the report of the -case in VeT' 
ntnu Lord Eldon has pointed out the 
true grounds of the decree, in CompUm 
V. Oxenden, t Ves. jun. f 64. 



BuRFORD V. Lee. 
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(C. 283.) 

A TERMOR of 1000 years without impeachment of waste, de- Term devised, 
vised the same to the defendant Lee, and if he died withoul ^^°^* ^^*^ ^^' 
issue, then to the plaintiff. 

The plaintiff had j;ot an injunction to stop waste, unless Post, Case 299, 
cause this day ; and it was alleged for cause, mat the plaintiff ^^^ 
upon his own showing had no title, because the devise to him 
after the death of the defendant without issue, was void. It 
was objected that the devise was not to the defendant and the 
heirs of his body, as it was in the Duke of Norfolk*B case ; 
and that the words, if' he died without issue, should be con- 
struedy without issue living at the time of his decease, which 
was agreed to be good, in case it bad been so expressed. 

But here it was held jier Lord Keeper, that this being |i 
devise after dying without issue generally, is void, and there- 
.upon the cause was allowed, for that it appeared the plaintiff 
could have no title, but that it went to the defendant, his exe- 
cutors and administrators. (I) 

(1) Green v. Rod, Fitz^ib. 68 ; Earl ▼. Windham, 1 Lev. «90 ; pott, c. 3S7,b. 
0f Stafford V. Bucldev,-^ Ves. sen. 181 ; p. t87 ; CkandUu t. Price, 9 Ves. 101 1 
BtameUrk v. Dormer, t Atk. 5U ; Lom post. Append, c. IS, note 9. 



Flud t?. Flud. 



(C. 284.) 

An estate in jointure was subject to a mortgage. Resolved Mortgage w- 
that the jointress and the reversioner must redeem in propor- ^een^ » P'**- 
tion,(l) viz. the jointress one-third part, and the reversioner f^CMeSoi. 
two-thirds, and that hath been the proportion usual in this 



(1) PaUna w. Danbtf, Prec. In Cba. iST. 



court. 
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courts to charge the estate for life with a third; but it seems 
hard, because uow an estate for life is worth nine or ten 
years purchase, whereas fonnerly it was worth but seven. 

And so it is if an estate subject to a mortgage is devised 
to A. for life> remainder to B. in fee, there they may redeem 
in proportion, viz, A. one-third, and B. two-thirds. (2) 

(2) But the more equitable rale of respective interests. Whiig v. White, 
modem tiroes is, that tlie several parties 9 Ves. 566. 
must contribute in proportion to their 

In Reg. Lib. 1695. A. foL 143. 448, 449. 496, 497. 57S. entries relative to this 
cause may be found ; but they do not allude to the particular point noticed in the 
report 

(C. 284, b.) — — 

Hops to the In this case it was held that hops which grew out of old roots, 

executor. ^^ person dying in J illy, viz. after mauurance, should go to 

the executor, (1) and not to the heir, 1 Cro. 515 so held, and 

no resolution since to the contrary, but otherwise it is of 

Apples and Nuts. 

(1) See Mr. Hargrave's note (1) to Co. litt 55, b. 

[ 211 ] ^ 

(C. 284. c.) 

Baron and feme. This difference was held, that if a woman before marriage be 
Post, Case 310, intitled to bonds or things in action, and the husband die in- 
testate, there choses in action shall belong to the wife ;(1) but 
if there were any agreement made upon the marriage, or any 
settlement made! in consideration of the portion, there the exe- 
cutor or administrator of the husband shall have it. (2) 

(1} Co. Litt 351. Atk. 448^ Mitfard ▼. MUford, 9 Ves. 

(ii) See Uanay v. Duke rf Athol, t 96. 



(C. 286.) Lady Radnor v. Rotheram.(i) 

Dower. The Lord Radnor in his settlement limited a term to trustees 

Sho. Rep, 69. for ninety-ninc years, for such uses and purposes as he should 
appoint, and for default of appointment, to attend the remain- 
derSy which were to the use of him and the heirs of his body, 
remainder to his own right heirs ; afterwards he makes several 
appointments in pursuance of the trust, and dies. The ap- 
pomtments are all satisfied. 

The plaintiff brought a writ of dower and recovered at law, 

(1) 5. C. 3 Cha. Ca. 172 ; Prcc. in Cha. 65 ; I Vern. 179. 356 ; 1 Eq. Ca. Ab. «I9. 

but 
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but could have no fruit of it, by reason of this term, which 
was. taken in by the defendant, who purchased part of the 
estate, and was kept on foot to protect his purchase. Where- 
upon she preferred her bill to be let into the estate, notwith- 
standing the term, the appointments being all satisfied. 

It was insisted for her, that the trusts being satisfied, and 
the term being to attend the remainder, ought likewise to attend 
her dower which was reserved out of the remainder. 

It was agreed in this case, 

1. That a jointress should have had this term to have at- 
tended her estate, and should not have stood in her way. 

2. In case there had been any agreement that she should 
have had her dower, that then this term should not have stood 
in her way. 

3. In case there had been a mortgage upon the estate, she BeTtrieyuid 
should have been let into a redemption, for that when the ^'^^ 
mortgage is satisfied the mortgagee bath no more to do with 

the estate. 

4. In case of an extent of a satisfied statute, a dowager 
hath been relieved against it, because it ought to be vacated. 

But the Lord Keeper \vas of opinion that the plaintiff could [ 212 J 
have no relief in this case ; he said there was no precedent Ante, Cue 77, 
where the dowager was ever yet relieved against an heir ^^ S?'^'c*™lSl^ 
law, where there was a term to attend the inheritance, and *** 

much less in this case where the defendant is a purchaser. 

And for that which was alleged, that the defendant at the 
time of the purchase had notice of the plaintiff's right of 
dower, so he had also notice of the lease which was to pro- 
tect it, and so that was nothing. 

For the case of Fesont and Fesont, where the dowager 
brought a bill to be relieved against a term to attend the inhe- 
ritance, it was not resolved, but the case was agreed. 

The case of Fletcher and Robinson, (2) where Colonel Ro- 
binson being in danger of a forfeiture made a lease to his 
younger son, and after the elder son marrying and dying, his 
widow brought a writ of dower, and this lease being insisted 
upon, it was decreed that it should not be given in evidence ; 
but there the reason was, because it was perfectly a fraudu- 
lent lease. 

And for the case of Clau and Sell, where it was held that 
tenant by the curtesy should have the benefit of a term attend- 
ing the inheritance, which decree was made at the Rolls and 
affirmed before him ; he said he had looked upon his notes, 
and never found that that point was stirred in the case. 

And though iq this case, here is great reason to assist the 
plaintiff, she having brought a great fortune into the family, 
he said that could make no alteration ; for it might be said to 

(2) Cited in Prec. in Ch*. 251 ; 2 P. Wms. 710 ; 3 P. Wins. 233. 

be 
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be reasonable that there should be dower of the trust of ao 
inheritance, or of a long term for 1000 years, and yet it was 
never done ; and he said if the defendant here had been oidj 
heir at law, he could have given no relief, there having been 
no precedents, especially in a case which must needs happen 
often. (3) 

(3) Affirmed in Dmi. Proc on ap- by whkh it U settled, that, in order I0 

peal ; Show. P. C. 69 ; see the case, and protect himself, by a satisfied tefn, 

the grooiids upon which it was decided, against claim of dower, the purchaser 

discussed, at length, in Maumdreli >. must liare procured an attual aaaigii- 



Maundnll, 7 Yes. 680 ', 10 Yes. t7l ; ment thereof, for hb use. 



(C.285.b.) 



Distribotion. It is held that where a man makes a will and an executor, 
and the executor dies, an administrator /fe bonis iion(l) shall 
not make distribution, because the party did not die intes- 
tate, (2) and so not within the statute. (3) 

Where a man dies, having made his will and an executor, 

and gives him any particular sum, as £5 or <£lO, and makes 

no disposition of the rest and residue, there the residuum 

[ 213 J shall be distributed to the next of kin, (4) because although 

Pott, Caae SOS. he makes a will, yet he is held to die intestate as to the red' 

duum. 

(1) A distinction must be made where 308 ; sectis, when the executor has taken 

the eiecutor dies before, and where after probate. 

probate of his tesUtor's will ; in the first (t) Coodier ▼. Clerk, 1 Keb. S47. 

case no administration de bmit nan is (sS 22 & 23 Car. 2, c 10. 

granted, but an immediate administra- (4) Bishop cf Cloyne v. Youmg, t Yci. 

tion« Wankford ▼. Wankford, 1 Salk. sen. 97. 



(C. 286.) Penhey v. Hurrell. (l) 

• 

Post, Case 302, A SETTLEMENT [of Certain lands] was made by Roger Hur- 
307, 326. rell to the use [of the said Roger for sixty years, if he and his 
wife should so long live, remainder to the use] of Sampson 
his eldest son for life, remainder to the first and other sons of 
Sampson in tail male successively, remainder to trustees and 
their heirs, upon certain trusts to raise money, [for mainte- 
nance and portions of Sampson's daughters,] and after those 
trusts satisfied, to the use of Thomas the second son of 
Roger Hurrell for his life, with remainder to his first and 
other sons in tail male successively, and for defanit of such 
issue, to [Roger, junior, the] third son of Roger Hurrell in 
like manner [with divers remainders over.] [And as to cer- 
tain other lands and premises, in the said settlement described 

(!) 5. C. 2 Vera. 370. 

as 
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as the manor of Woodley^. to the uses followtiig, tit. in the 
first place^ for the confirmation of all leases and other estates 
thereout formerly granted, and in the next place, to the use of 
the said Roger the elder for seventy years if he should so long 
live; with power for the trustees, together with Roger the 
elder or the said Sampson, or one of them^ to raise monies by 
leasing for lives or years, determinable on the deaths of five 
persons, reserving the ancient rents ; and the first <£dOO to be 
for the use of the said Sampson, and the remainder to be 
eqaally divided between Roger the elder and Sampson ; and 
after the death of the said Roger the elder, the trustees named 
were to stand seised to the use of certain of their own number 
for 3,000 years, for raising certain fixed portions for younger 
-children of Roger the elder, under a proviso, that if Sampson, 
or such other to whom the said manor should appertain next 
after the term for 3,000 years, should pay or assure the said 
portions, with some yearly maintenance for the said children 
till the portions were payable, that then the said term of years 
ahould be void. And after the determination of the said term 
of 3,000 years, that the trustees should stand seised of one 
moiety of the said manor to the use of Sampson in tail niale^ 
widi power to make such leases as aforesaid ; and for want oJF 
such issue in trust to raise portions for Sampson's daughters; 
and after such portions raised to the use of the said Thomas 
in tail male, and for want of such issue to the use of the said 
Roger the younger in tail male ; remainder to the heirs male 
of the body of Roger the elder, remainder to the heirs male 
of Roger the grandfather, remainder to the right heirs of 
Roger the elder. And as to the other moiety of the said 
manor to the use of Sampson for life, with power to lease as 
in the first moiety, remainder to his first and other sons in tail 
male, remainder to trustees for raising portions for Sampson's 
daughters ; remainder to the said Thomas for life, remainder 
-to his sons successively in tail male ; remainder to Roger the 
younger for life, remainder to his sons successively in tail 
male ; with further remainders over as declared with respect 
to the first moiety. After the settlement made a fourth son 
was bom to Roger the elder, and also four daughters, three 
of whom attained the age of twenty-one years, but their por- 
tions (though subsequently paid by Sampson) were not paid, 
when Roger the elder, Sampson, Thomas, and Roger the 
younger,] joined in a bargain and sale to make a tenant to a 
precipe, in order to sufier a recovery, which bargain and sale 
was acknowledged by Sampson only, and inrolled ; and there- 
upon a recovery was suffered, and Uie father and three sons 
were all jointly vouched before either of the three sons had 
any issue [but the trustees to preserve contingent remainders 
were not parties] ; and afterwards issue was born to Roger, 
junior; and the main question was, whether the issue was 

bound 



213 D£ TEAM. 8. HILL. 1696. 

bound by this recovery? whereupon these points were re* 
solved : 
InraliDeiiL ] . Though the deed of bargain and sale was acknowledged 

only by one of the parties, yet the inrolment was good enough ; 
and so it would have been if it had been acknowledged by 
neither of them, in case it had been inrolled. Godb. Rep. 
[c. 376, p. 270] Winchcombe v. Dunch. (2) 
Joint ▼oocfaer 2. Though the three sons were all jointly vouched, and one 
in 8 recovery, of them oiSy had any legal estate, that it was well enough, 
because the recompense in the value will enure only to him 
who had the estate in law. Plo. C. Eyre v. Sare. (3) 

3. Where tenant for life, remainder to his first son, &c. 
•makes a conveyance of his estate by feofiinent, recovery, &c. 
before the birth of issue, this destroys the contingent remain- 
der; and where it hath been once destroyed at law it hath 
never yet been set up again in a court of equity. (4) 
Trust tMrred by 4. Where the trust of an estate is limited to a man and the 
■ S*^C^io ^^^^^ of his body, with remainders over, if this tenant in tail 
f j5, ^' ' * of a trust suffers a recovery, the remainder is destroyed. (5) 
f Veiitr.S50. But where tenant for life of a trust makes a feoffment or any 
r 214 1 other conveyance, this is no forfeiture of his estate ; neither 
will it destroy the contingent remainder, because whatever 
conveyance he makes, he having no legal estate in him, it 
passes only what he can legally grant ; (6) but the reason why 
a recovery suffered by tenant in tail of a trust will bar the 
remainders, is, because he is master of the estate, and may 
call in the legal estate when he pleaseth, and have it executed 
to the trust ; but this court will never execute the estate in 
law to tenant for life, to enable him to destroy the contingent 
remainders. 

The limitation to Thomas and his issue being after a fee 
limited to the trustees and their heirs, a question was made, 
whether those remainders after a fee were good ? And held 
that they were, because it limited only the trust of the estate, 
after the money raised and the other trust satisfied. (7) 

(2) AhioUm v. Anderton, 3 Leon. 84. (6) LeihituLHer ▼. Tracy^ 3 Atk. 729. 

(3) Eare v. SnoWt S Plowd. 514, is, (7) See other points in tliii cuse, 
DO doubt, the case meant pair, c. 30%, p. 231 ; c. 307, p. 235 ; 

(4^ ChudleigW* case, ] Rep. 135. and its final decision, on a rehearing, 

(5) Bottler v. AUingUm, 1 Br. 73. c. 326, p. 258. 

Reg, Lib. 1696. B. foL 363. The decree (as to the point principally adverted 
to in the above report) was, that the recovery suffered by Roger Hurrell, sentor, 
and by his sons Sampson, Thomas, and Roger, junior, was well suffered as to the 
moiety of the manor whereof the said Sampson was tenant in tail ; but as to the 
otlier moiety whereof the said Sampson was only tenant for life, that Roger Hur- 
rell, the grandson of Roger Hurrell, senior, was entitled thereto, according to the 
limitations of the said settlement, after the death of Thomas. 



DE 
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Will. Penn v. Browne Sf aP.(\) 



(C. 287.) 



A BOND was taken for <£l,400 in the name of one Leman a Bfwter of the 
scrivener, in trust for the plaintiff; Leman having occasion for ^^ 
money, without the privity of Penn, borrows it of Browne, ^rj;*^***Jgf 

-•'. !•■ iTfc i» T> !• witoout notice. 

and assigns this bond to Browne for security; Browne having . - 

no notice of the trust, and there being nothing of the trust L ^^^ J 
appearing by the bond ; and the question was, which of them 
should have the benefit of the bond ? 

It was agreed, that if it had been a mortgage, and it had 
been assigned to Browne without notice of the trust, that 
Browne should have had it, because there a legal estate had 
been vested in him without notice ; (2) but this case, as was 
insisted, differed from that, because by the assignment of a 
bond nothing passes at law but an equitable right, which is 
rebutted by the prior equity in the plaintiff; and so it was said 
it was held in the case of Sir Edward Abney, (3) by the Lord 
Chancellor. 

But the Master of the Rolls was of opinion in this case, that 
Browne should have it ; but Sir Edward Ahiey^ case being 
cited to be in the very point, he desired to see that case before 
he would give any opinion. 

He said it is a standing rule here, that if I trust a scrivener Scrivener, 
with my bond, (4) and the obligor pay him the money and take ^^'^ ^*^ ^^^* 
up the bond, that I shall have no remedy against the obligor; 
but if the obligor compound with the scrivener for less than is 
due, it is an evidence of fraud, and then it may be the obligor 
may pay the money again. (5) 



(1 J S,C, « Eq. Ca. Ab. 708. 
(S) ilflte, c. 7, p. 7» and note. 
(3) ilnte, c. 196, p. 151. 



\ 



4) Pi3»t, c. 359, p. 289. 

>) PofTott V. Vftlk, « Vcm. 1«7. 



BOWYER t?. PeAKE.(I) 



(C. 288.) 



A FEME COVERT trades by the consent of her husband, buys Master of the 
and sells goods, and gives bills for money, and her husband ^"•• 
permits her so to do, and receives the profit of her trade ; if ^J|^,^^^'' 



(1) 5. C. f £q. Ca. Ab. 133. 



she 
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she dies and leaves a stock to her husband, he shall be an- 
swerable for debts contracted in the trade ; and it was said by 
the Master of the Rolls, that a /erne covert is not under a total 
disability to contract, but if tne husband be assenting, it is 
obligatory ; (2) and he cited the case in H. 8, that if a woman 
seals a bond in the presence of the husband, and he stands by, 
and doth not gainsay, it shall bind, which he believed may be 
taken out of the Book of Numbers, where it is said '' If the 
husband be present, and doth not gainsay, it shall bind." 
And in this case the suit beinz against the husband, after the 
[216 1 death of the wife, for a bill of <£lOO, which she had borrowed 
of the plaintiff for carrying on the trade ; an issue was directed 
to try whether the money was borrowed for that purpose ; for 
if it were, the husband should be decreed to pay it. 

(S) Luttfhior f . Creed, 8 Ves. 601, emtt, c. S40, p. 176. 



■liii.i ii 
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(G. 289.) Marquis of Normanby v. Duke of Devonshire. 

Execution of The bill being to have the specific execution of an agree- 
b *^™^' ment, made with my Lord Berkeley concerning Berkeley 
*** faouse« 

It was said that before the statute of frauds and perjuries, 
this court would not execute a parol agreement, unless it had 
been executed in part of one side or the other ; and then it 
would, because it was but reason, when one party had per- 
formed of his part, that the other party should be compelled to 
perform of his part. (1) 

But if an agreement be under hand and seal, that is sop- 
[ 217 ] posed to be made and transacted with greater caution and 
solemnity, and though there had been no execution of either 
side, yet this court will compel the execution of it. 

It was said by the Attorney General, that since the statute 
of frauds, &c. if an agreement be made and reduced into 
writing, and signed but not sealed, that this is still but a parol 
agreement, and the writing is only an evidence of it. (2) 

(1) Buchmatter v. Harrop, 7 Vcs. note; but it is all the evidence required 
546. by the statute ; Saunderson v. JachM, 

(i) Rann v. Hugha, 7 T. B. $50, in S fius. and Full. 238. 

It 
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It was sftid also, that where this court executed an agreement 
in epecie, it must be such an agreement as is fairly made, 
without any fraud or circumvention. (3) 

Where no action at law will lie to recover damages^ there 
this court will not execute the agreement in specie, for equity 
will never make that a good agreement which is not good by 
law. (4) 



(3) CarfflMn T. Homer, 18 Ves. 11 ; 
CUrmont t. Tatburgk^ 1 Jac and Walk. 
ItO. 

(4) HuddUttme ▼. Britcoe, 11 Ves. 
59f ; " but where the contract is unob- 
jectionable, it is as much of course, 
in a court of equi w, to decree a specific 
performance, as it is to give damages 

" at law." Hall ▼. Warrem, 9 Ves. 608 ; 
for though the court has a discretionary 
power, '* it is governed by a sound, not 
a capricious and arbitrary discretion." 
MiS0fi V Armitqge^ 15 Ves. 37, ante, c. 
Sl3» p. 168, note. But wheUieritu 
, in order to support a bill for 






•« 



spedfic performance, ifaat the case 
should be one upon which an action 
might be maintained for damages, is 
a question which has received contra- 
dictory decisions ; these the reader may 
find collected in Mr. Fonblanque's note 
to 1 Treat on £q. 149. The latest case, 
in print, in which the point has been 
raised since Mr. Fonblanqoe wrote, is 
believed to be WtlUanu v. Steward, 3 
MeriT. 481. 491^ but as that case was 
decided on its own pecnliar circum- 
stances, this question is as open to ar- 
gument as bdfore ; see, post, c. 313, p. 
S46. 



Big. Lib. 1697. B.foL 143. The Lord Chancellor, assisted bv Hok and Trebj, 
C. J. J* declared, that the court was unanimously of opinion the plaintiff was intitled 
to no relief in equity, and dismissed his biH. 



Car v. Boulter, Executor o/'Sir John Cutler. (C. 290,) 

Browne the. mortgagee of Car for a small consideration as- Master of the 
signs his mortgage to Sir Jo. Cutler ; and the bill was to re- ^''•• 
deem the mor^ge; and the question was, whether ^l^^^ ^"j!^|^|*^^jj^j 
executor of the assignee of the mortgage should insist upon to be aUowed. 
the whole mortgage-money, or upon so much only as he 
paid Ae mor^agee ? And it was said per Cur", That it is the 
constant rule of this court, that if the mortgagee assigns widi- 
out the mortgagor's being party^ the assignee shall stand in the Ante, Case 146, 
place of the mortgagee, and have the benefit of all the mort- •■ "•**''-' 
gage money, whatever he gave for it;(l) but if such assign- 
ment be made, and the mortgagor a party, there what the as- 
signee pays he shall be allowed, and no more, because the 
mortgi^or being made a party, the sum paid by the assignee is 
as it were an account stated to that sum. 

It was in proof that Boulter had offered to take a less Offer refused. 



(1) Anmi. 1 Salk. 15ft ; Dareu t. 
HaU, 1 Vem. 49 ; Bromley r. Holland, 
5 Ves. 6i0 ; but though, as against the 
mortgagor, the assignee has this right ; 
yet, as against subsequent incumbrancers 
and creditors, it has been said, he will 
only be allowed what he really paid. 



WiUiamt t. Springfield, 1 Vem. 476 ; 
but see the generality of this observa- 
tion restricted by Lord Hardwicke, C. 
to the cases of an agent, trustee, heir at 
law, or executor, so purchasing in in- 
combranoes ; Barrett ▼. Fatke, f Atk. 
53 ; and see. Anon, 2 Vcntc 553. 

sum; 
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sum ; but to that it was answered per Cur", That wherever a 
person offers to take less than is due to him, there, if it be 
paid him, he shall never recover more in equity ; and on the 
other side, if the debtor doth not accept the offer, this court 
will never hold the party to it afterwards. (2) 

(2) For an agreement most be bind- dlatmt ▼. Btiieoe, 11 Ves. 59f ; o/br- 

ing upon all the parties, or upon none ; tiori, where one party has broken off the 

G^tbont V. Count, 4 Ves. 849 ; and to be treaty, though he should afterwards 

enforced, must be a concluded aeree- change his mind, the loc%i» picniteiitUB is 

ment, not one resting in treaty ; Hud' open to the other party. 

[ 218 ] ^^ 

(C. 29 1 .) Floyd v. C ar y. ( 1 ) 

Ix>rd Chancel- A SETTLEMENT was made to the use of T. Gary for life; re- 
CfaJef J Treb? ^^^"d^'' ^^ Penelope his wife for life; remainder to trustees to 
J. Rookesby. ' preserve contingent remainders; remainder to the first and 
Contmgent fee Other SOUS in tail ; remainder to issue female ; remainder to the 
upon a fee. nght heirs of J. Gary: provided nevertheless, that if the said 
T. Gary, and Penelope his wife, should die without issue 
living at the time of the decease of the survivor of them, then 
in case the heir of Penelope should pay the sum of «£4,000 to 
the right heirs of the said J. Gary, within one year after the 
decease of the survivor of them, the said T. Gary and Pene- 
lope his wife, that then the said settlement should enure to the 
use of the right heirs of the said Penelope. T. Gary, and 
Penelope his wife, (and the said trustees,) levied a fine sur 
conuzance, &c. and being both dead without issue, the heir of 
Penelope tendered the c£4,000, which being refused, he 
brought his bill to have the (£4,000 accepted, and to have the 
said estate. 

Two questions were made, 

1. Whether this limitation to the heirs of Penelope upon 
this contingent was good in its creation? And it was held by 
all of them, that it was void in its creation ; for although, as in 
the case of Pell and Browne,{2) it is adjudged, and so held 
since that time, that a fee may be limited to arise upon a fee 
upon a contingency, yet that contingency ought to be such as 
should happen either in the life of one or more men in being ; 
and my Lord Ghancellor said he never yet knew that it had 
been held good for more than one life ; but since it had been 
held in the case of a trust of a term for years, that it should 
be good after several lives, so that they were all in being, (3) 
he thought it might be so in case of a contingent fee ; but 

(1) S. C. Prcc. in Cha. 7t. (3) The Duhe of Norfdien case. 3 

<3) Cro. Jac. 590. called, by Lord Cha. Ca. ie9. 36.51 ; TheUuumii.Weod' 

Kenyon, C. J. " the Magna Charta* of ford, 1 1 Ves. 146. 

this branch of the law. Porter ▼. Brad^ 

Uy,S T.B. 146. 

here 
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here was the space of one year after the two live8^(4) and if 
it might be good for one year after a life, it might be so for 
two years, and so for twenty, and no bounds to be set ; which 
would be of ill consequence that men's inheritance should have 
such contingencies hovering over them, which could not be 
barred by any fine or recovery, or other conveyance. 

And it was said that the judges had always been very tender [ 219 ] 
upon this pointy as oft as it hath come in question since Mat. 
Manning^s case in the 8 Co.; and some of them have said, if 
that case were to be now judged, it would not be so deter- 
mined. 

The mischief of a contingent fee is, that it cannot be barred 
by fine or recovery ; whereas a possibility expectant upon aft 
estate tail, is barred by recovery. Moor, 73. 

The authorities cited were, 1 Roll. Rep. 255; Simsons 
case; Hutton, 60; Jones, 16; Child and Bay lie* s case, 1 
Roll.; 1 Cro. 358. 575; 3 Keb. 122. 176; Style, 174; Jayy. 
Jay. 

2. Admitting this was a good contingent fee in its creation, 
whether it was barred by the fine? And that rested apon this 
pointy whether the heir of Penelope in this case should take by 
descent or by purchase; i. e. whether the word heir be a word 
of limitation or purchase. 

Rookesby. If he take at all, it must be as a purchaser, and 
then the fine will not bar him, which confirmed him in his 
opinion, that the limitation was void in its creation, because it 
is such a one as cannot in any way be barred, and so would be 
as it were a perpetuity, which seems to oppose the Divine 
Providence, whereby all things are subject to changes and vi- 
cissitudes in this world, and thereby traffic and commerce are 
promoted. 

Treby said, this was a point so difficult to him; thatthe more 
he thought of it, the more he was puzzled in his thoughts 
about it, and so would deliver no opmion on it, because the 
first point determined the whole cause. 

Lord Chancellor seemed to be of opinion, that the heir of 
Penelope, in case he had taken any thing, took it by descent; 
but Chief Justice Treby having declined to discourse of that 
point, he waved it too. 

Nate* It was touched by Treby what term of years might be 
a reasonable term for the performance of such a contingency; ^ And. 67. 
he agreed that a fee might be limited upon a fee to arise upon f Cro. 688. 
a contingency to be determined in some reasonable term of ^^P* ^* 
years ; but it was never yet determined what should be such a 
reasonable term; if it were within the space of twenty-one 

(4) A life, or lives, in being, And well fixed term, beyond which the po- 

twenty-one jrears after ; and perhaps in licy of the law will not allow estates to 

the case of a posthamous child, the pe- be tied up, so as to be inalienabie. 

riod of feitation, appears to be tlie now Harg. note to Co. Utt. fO. b* 

R years. 
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jttn, he tiM^lil it augiit lie good, becaiMe that is but an 
OfUfilaiit to bves; and if wmj meamife miglit be taken from 
acts of pariiameot, twenty-one jean was thongbt a reasonable 
tenn for ecclesiastical persons to demise, and for leases in cor^ 
porations forty years; and at common law a lease was not 
^ood for more than forty years; and be said it bad been beld 
m another court, that thirty or forty years might be a reason- 
able time for the determination of such a contingency, but it 
was never yet settled. 

It was said by my Lord Chancellor, that in this case of con- 
tingency, eauity should follow the law, and carry it no farther 
tiom it womd be good at law, because there ought not to be 
different rules of property in law and in equity. Note. This 
decree was afterwards reversed in the House of Lords.(5) 

(o) Show. P. C. 137. 



(C. 292.) Mr. Bertie 4r vx* v. Lord Falkland. (1) 

Lord Cbaoeel- Mr. Carew being seised of an estate of near j£2flOO per turn* 

ChLr J Hah. ^^^^^ ^ estate to trustees, upon trust, that in case Mrs. 

Chief J.Tie^. Willoughby (daughter to the Lord Willoughby, and his near 

BnmAot r^lR^ou and heir at law) should marry the Lord Guildford 

dition, [wbe. within three years after his decease, that she should have the 

ther] to be re- profits of his estate for her life ; and after her decease, devisetb 

^^^' the same to her issue by my Lord Guildford; and for defauU 

of such issue, to the Lord Falkland, and the heirs of his bodjv 

with remainder to one Mr. Carew ; and if she did not so many« 

then he devised to the Lord Falkland immediately. 

The Lord Guildford and Mrs. Willoughby were both in- 
fants under the age of sixteen. There was a treaty between 
' the trustees of Mrs. Willoughby and the trustees of my Lord 
Guildford, for a marriage; but it broke off, because they couU 
not agree upon terms, and she married the plaintiff, who is 
one of the sons of the Lord Abington; and my Lord Guild- 
ford is also married ; and now the plaintiffs brought their iiH 
to be relieved against the breach of this condition, and to have 
the trustees convey; and the sole question was, whether equity 
could relieve against the breach of this condition ? 

It was insisted for the plaintiffs, that the plaintiff was an in- 
fant, not fourteen at the time this condition should have beea 
[221 ] performed, and that she was not so much in the foult as her 
trustees that it was not performed, who broke off the treaty 
upon terms ; and however this being not a devise of the 
estate, but of the trust of an estate, that equity might carry it 

(1) S.C.9Chflu C». H9; «Vem.S93; 1 Eq. Ca. Ab. 110 ; iSatk.tSl; 1« 
Mod. 18S ; Holt, 930. ' ^ 

farther 
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farther dian in case of a legal estate, a tniat being a creatioii of 
this court, and the party here was heir at Urn, who is always 
fiivoured. 

But by the opinion of the Chancellor and two Chief Jus- 
ticeSy equity could not relieve against the breach of this con- 
dition. 

1. For that this was a condition precedent»(£) and that the 
plaintiff had no interest until the condition performed; and 
Holt said he thought that there could be no relief in equi^ 
against a condition precedent ; but in many cases there might 
be against a condition subsequent, which being to devest an 
estate, is not favoured in law; but to that the Chancellor said, 
possibly a case might have happened where a person might be 
relieved against a condition precedent; as if it had appeared 
that the Lord F., who is in remainder, had by any fraud or 
artifice obstructed the marriage^ there equity would have re^ 
lieved,(3) because he should have had no benefit of such a 
contrivance. 

As for the ol^ection of infancy, they all held that could 
make nothing; for where a condition is annexed to the estate 
of an infant, it is to be performed at the peril of the infiint; 
and that is no more than was in the case of Fry and Porter J^4) 
which was said to be a harder case than this; for there was u»- 
fincyt and the infant had no notice of the forfeiture by the 
manriagfi without consent, and there the trustees did give a 
subsequent assent; but all would not help. As for its being 
in the limitation of a trust, that would make no difference; for 
as to^ die limitation, that would be construed in the same man- 
ner as limitations of estates, for otherwise there would be dif- 
ferent measures of inheritance, which ought not to be. (5) 

And as to forfeitures by breaches of conditions even subse- 
quent, there was a difference where an equivalent could be 
■Mirfinj (fi) as for non-payment of money and conveying of 
estates, 8cc. ; but this was a case which could admit of no 
equivalent, unless it should be said to be the same thing to 
marry my Lord Guildford and Mr. Bertie; besides it ap- 

(S) See, ante, c. S8» p. 56, note 4» observation oaght» at we learn from the 

(3) Frand jntdiiet the interpoaition tame great Judge^ oa anotlier occasion, 
ofequity, often contrary to, and beyond, to be restricted in its application: — 
the rules of Uw. Garth t. Cotton, S Atk. " Where the party upon whom a con- 
755. '' dition u imposed is the testator's heir 

(4) 1 Cha. Ca. 138 ; 1 Ventr. 199. " at law, Uieu notice of the condition 
And tee Chauneey v. Grmfdon, 9 Atk. " is necessary to work a forfeiture: for 
619, in which case Lord dardwicke, C. '* the heir at law is supposed to enter 
•ays, " where there is a condition an- " and chum by descent, and has no oo- 
*' nezcd to a devise, and no notice re- " casion to know the devise." BurkUm 
" qoiivd to be given, oor any person ▼• Hum t frey , Anibl. t59. 

" oU^ad to pve notice, there the icga- (5) See the observation which cob- 

" feet mut perform the condition, or eludes the last preceding case : also 

«* they cannot be entitled : and if they Gatih v. fialdi9m,S Ves.ien. 655; Jontt 

** do not» where there is a devise over, a v. Morgan, 1 Br. Stt. 

** forfettore incors." But this genei ai (6) AtiHe, c. 9, p. 10, note 6. 

m 2 peared 
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peared here, that part of the consideration of the testator's so 
] settling his estate did arise from my Lord Guildford, because 
it is a provision for her issue by him, which now is impos- 
sible ; so that if the court could decree for the plaintiff, it would 
be difficult to know what decree to make. 

Holt said, that the case of the Lord Bath and MountaguefJ) 
was stronger than this; for there the Duke of Albemarle im- 
posed terms of revocation upon himself, to be done in the 
presence of three peers and three commoners, and in case of 
a voluntary settlement it could not be dispensed with, and yet a 
power of revocation ought to be taken favourably, because the 
.relic of an ancient property. 
Ante, Case 266, It was agreed that all letters and other proofs, made or pro- 

^L cl^^"i3 ^^^^^ ^^ ^^^^ ^^^^ ^^ prove Mr. Carew's mtention, were to be 
^ ^ ' rejected, and then the will was to stand or fall upon its own 
construction. It was held also, that if the condition had be- 
come impossible by the act of God, which is helped in case of 
a subsequent condition, that it would not have helped in this 
case^ because the estate was not to vest but upon the per- 
formance of it. (8) 

And as to the objection, that the plaintiff is heir at law, 
who is always favoured, that makes nothing, so as to make 
•him take against the express gift of the ancestor, nor in other 
manner than the ancestor gives it.(9) So the plaintiff's bill was 
dismissed, and a decree for my Lord Falkland upon his cross 
bai.(lO) 



(7) 3 Cha. Ca. 65. 

(8) Knight t. Canimni, 14 Ves. 392. 

(9) A court of equity will only " up- 
on a principle, short of fiivour, ror it is, 
.at last, hut an act of justice, take care 
that what is not given away shall go, 
because it is not given away, to the heir." 
StanrfUtd v. Habergham, 10 Ves. 280. 

(10) Butt upon appeal, this decree 
was, in part, reversed in Dom. Proe, See 



CoUes, P. C. 10 ; Joum. H. of L. tSO. 
S41. An estate for life was adjudgipd to 
Mrs. Bertie, with remainder in tail to 
Lord Falkland : without presumiog to 
doubt the correctness of this final jndg> 
ment, it may be permitted to <wer a 
query, whether it is reconcileable with 
many other decisions both subsequent 
and previous ? See, ante, c 38, p. 56, 
note 4. 
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(C. 293.) 

Gaming. 



HUMFRYES V. RlGBY.(l) 

The bin was to be relieved against a bond given for money 
won at play, viz. at all-fours. The plaintiff was a distiller of 
strong waters, and the defendant a tapster at the Bowling- 



(1) S, C, 2 £q. Ca. Ab. 184. 



green 
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green in Red Xiion Fields ;' and it appearing that the defen-^ 
dant laid the cards, and turned up the knave of clubs (which 
was jack) several times together, and being an unreasonable 
sum for such persons to venture at play, the plaintiff was 
relieved, and the bonds ordered to be delivered up, although 
this case was not within the statute, (2) the bond being for 
less than c£lOO, yet this court always relieved before the sta- 
tute, where any fraud appeared. 

(2) Sut. 16 Car. t, c.7, s. S; and see the later statutes, 9 Anne, c. 14; 18 
Geo. 'i, c. 34. 

Reg. Li6. 1698. A. foL 31. The court declaring that there appeared to hmve 
been fraud in obtaining the said bond, decreed the same to be delivered up to be 
cancelled ; without costs, if obedience were paid on the service of the order; other- 
wise with costs. 



Gibson v. Gibson.(I) (C. 294.) 

A. GIVES a bond to pay <£900 to his daughter in case he At the Rolls, 
should have no son living at the time of his decease, and he Pofthumoas 
died, his wife being great with a son ; and the question was, child, 
whether the daughter should have this ^900, which if she had ^^Sd'wta!]^' 
would have been more than his son would have had ? 

Per Cur : she shall not have it ; for although there was no [ 224 ] 
son living at his decease, so that it is not recoverable at law, 
yet it cannot be presumed to be his intention, that if a son Post, Case 315. 
was born after his decease the daughter should run away with 
the estate ; and in this case it appeared that the mother was 
quick at the death of the father, and by the civil \tivf posihumus 
pro lutto habetur; and so decreed that the plaintiff should be 
relieved against the bond. (2) 

(]} 5. C. % £q. Ca. Ab. 184, 637. (2) See sUt 10 6c 11 W. 3, c 16. 



Izard v. Hurst. (1) (C. 295.) 

The defendant's testator by his will gave his four daughters AttheRoUs. 
c£600 apiece, and afterwards married his eldest daughter to wilL 
the plaintiff, and gave her ^700 po rtion ; after that he makes New publicv- 
a c ^ i cil and y v es £ \00 apiece to his unmarried daughters, ^^*** 
ancTtherebY ra titjes yr cOT ]|fflriJ i ^ » and the 

plaintiff preferred )iis bilTlorthe^tegacyof c£600 given to his 
wife by the said will ; and the only (juestion was, whether the 
portion given by the testator in his lifetime, should be in- 

(1)5.C. 2£q.Ca.Ab. 769. 

tended 
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Intendment 



tended in satisfaction of the legacy I And held that it shonid ; 
and agreed to be the constant rule of this court, that where a 
legacy was given to a child, (2) who afterwards upon marriage 
or otherwise had the like or a greater sum, it shoold be 
intended in satisfaction of the legacy, (3) unless the testator 
diould declare his intent to be otherwise ; (4) and it was said 
die words of ratifying and confirming do not alter the case, 
though they amount to a new publication, being only words 
of form, and declare nothing of the testator's intent in this 
matter. (5) 



(i) Or where the donor, though not 
actually the parent, yet puU hmiaelf in 
loeg iMfCtalii. : Witherlty v. Dixon, Coop. 

(3) Hartop v. Whitmore, 1 P. Wras. 
68« ; ExparU Pt/e, 18 Ves. 151. 

(4) But see that evidence dehors may 
be admitted to repel the presumption, 
EUiston V. Cookson, 3 Br. 309 ; Shudall 
T. Jekyll, 2 Atk. 518; and the pre- 
sumption will not arise, where tlie pro- 



vision made in the father's lileiime is 
subject to a contingency : Spinkg ▼. B^* 
hintt ibid. 495 ; or be not ^utdem mem- 
t\* witli the legacy: Grave v. Salimcry, 
1 Br. 497 ; nor, it has been lald, if the 
bequest be of a residue : FrtemnttU t. 
BmikUf 5 Ves. 85 ; but, as to^ this point, 
see Bengoughr, Walker, 15 Ves. 515. 

(5) Mowk V. Monck, 1 Ball and 
Beat. 307, and authorities there cited. 



Beg, Lib. 1698. A. foL 608. The court declared, that the portion of 700<. 
having been paid to the plaintiff's wife after the making of the said will, soch pay- 
ment ought to be esteemed a full satisfaction of the said legacy ; and that Ifae sab- 
sequent nUificaliott ci the will should not extend to give b^ a doubk poitMO. 



<C. 296.) 



Anonymous. 
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Master of the Granofathbb, father, and son ; the grandfather being seised 
^'^ of an estate, upon the marriage of the father settles k to the 

Power to make father for life, remainder to the first and other sons of the 
father in tail successively, &c. with power to the father to 
make leases, not exceeding three lives or twenty-one years, 
which power extended only to leases in possession* The 
father after his marriage having issue several sons, makes a 
lease for three lives to his younger son, of an estate which was 
] then in lease, so that at law this lease being a reversionary 
lease was void ; and the question was, whether it should be 
supported in equity ? And it was decreed that the younger 
son should hold and enjoy during the lease, it being a provi- 
sion for a child ; and he took these differences upon powers. 
\$t Diferefice, Between a power created by act o£ parlia- 
ment, which should always be taken strictly, and equity will 
not help it ; but if it be void at law it is void in eqoi^ ; bat 
where it is created \j the actof tibe party, there in the case of 
a purchaser, or of a provision for a child* although tlie power 
be not strictly pursued, equity will help it, (1) at least to nHke 



(1) Pott, c. 5i3, P.1U7. 



m 

It 
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it good 80 hr, as it might have been good by virtue of the 

power if it had been duly executed ; as where there is a: power Ante, Cue tfO. 

to make leases for twenty^one years, and the party leases for 

thirty, this will be made good in equity for twenty-one> (2) in 

case of a provision for a child or a purchaser. 

^ Difference, Where a lease is made purely voluntary, and 
no provision for a child, there if the lease be not good at law, 
it snail never be made good in equity. But if a lease be 
made to a tenant at a rack-rent without a fine, which is volun- 
tary, yet if the tenant hath been at any considerable ex- 
pense (3) in building or improving, there this court will supply 
the defective execution of the power, but otherwise not. 

(i\ Hmrve^ t. Haney, Bemaid. 116. R. 460 ; SUmum t. BrmdttreM, 1 8cfa. 

(3) In sodi case the tenant may (at and Let 6S ; bat see, as to the intereiti 

least as against the party contracting to of those in reiaainder. Blare r, SnWm, 

grant the lease) faiHy be oonsiderra as 5 Meriv. f -IT ; fott, c 361, p. S93. 
a porcbaser. See Doe t. Wetter, f T. 



Bayly ei aV v. Powell. (1) (C. 297 ) 

The case was, Eliz. Buigess, widow, having a brother, the LofdChancel- 

plaintifT, and two sisters and other relations, made her will, lor. 

and gave legacies of .f'lOO apiece to her said brother and sis- Eiecntorttms- 

ters, and made the defendant and one Mr. Meade her execu* ^^^ 

tors, and gave Meade £50 and the defendant <£dO, (2) and 

left an estate of above £ 1,000 value, more than would pay her 

debts and legacies ; and die question was, whether the execur 

tors or the next of kin shoind have the surplus, she having 

-fliade no disposal of it by her will. 

It was fully in proof in the cause, that the executors had 
been always very ready to serve her, and that upon all occa- 
<aioM ahe mad6 use of them, and reposed aU her trust in theni, 
and caHed them fathers, and often expressed the great kind- 
ness she had for them. 

And on the other side, that her brother and sisters bad been r 226 1 
very burthensome to her, she having often relieved them, and 
that they were very ungrateful, and that she was very much 
displeased with them. 

But upon the whole matter, there being no direct proof 

(1) S.C.t Vera. 361 ; Prec in Cba. (t) The legacies to the ezecntofs, 

99 ; 1 Eq.Ca. Ab. f44; and cited from being unequal* did not ezclude them 

the Register's book, sind mocb com- from tailing the residue beneficially, 

snented upon, by Lord Louglbborough, Langham ▼. Stmdfard, S Meriv. t2. 
in Bcwker v. HutiUr, 1 Br. 333l 

that 
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that she intended the surplus for the executors, (3) it was de« 
creed that the executors should account for the surplus estate 
to. the plaintiffs (the brother and sisters) the next of kin, and 

Pott, CaseS52. that they should have a distribution pursuant to the act about 
intestates estates. 

And here it was admitted, that there have been no resolu- 
tions of this kind but since the act for distribution of intes- 
tates estates, (4) which now vests an interest in the parties 
intitled to a distribution ; and the first case resolved in this 
kind, was the case of Foster and Munt, (5) that where the 
executors have particular legacies (6) given, and the will is 
silent as to the overplus, that then the party is held to die 
intestate as to the overplus, and therefore that shall go ac- 
cording to the statute of distributions. And the case of Hich 
mild Catmng,(7) wherein I was counsel, was since that ad- 
judged upon the same reason. And a case was cited by the 
Lord Chancellor, of Dashwoody where there were two execu- 
tors, and one had a legacy, and the other nothing, and yet held 

Ante, CaseS66. to be trustees only. But no case hath ever yet been adjudged 
where no legacy is given to the executors. Note ; It was 
admitted in this case, that if a proof could have been made of 
a parol declaration of the testator's intent, that the executors 
should have had the overplus, it would have been sufficient, 
as in Lady Gainsborough^s case. (8) 



(3) No such proof b necessary ; if 
there is no intenUon apparent on the 
face of the will to excluae ihem, they 
will tak^ the residue : see case last cited, 
p. 17. The ground of the decree is 
explained ii| Bowktr ▼. Hunter, ubi tu- 
prit, 

{4t) Stat 32 ^ «3 Car. e, c 10. 

fd) 1 Vem. 473. 

[0) Provided they be equal in a- 
rooont ; see note f . 



(7) «Cha.Ca.l87. 

(8; 1 Vem. 252; see Trimmer x, 
Bayne, 7 Yes. 618; but eridnice, in 
favor of the executors, b admitted not 
for the purpose of raising a claim, bat 
merely to rebut a presaroution tendfaig 
to repudiate their legal title ; Gububo' 
rough V, Gainsbonmgh, S Vem. SSS; 
Dickt ▼. Lambert, 4 Ves. 730 ; Pole v. 
Lord Somen, 6 Yes, S16» 



Reg. lAb, 1698. A. foL 87. It appeared in evidence that the defendant Meade 
had acknowledged himself to be a trustee, and had assigned hb moiety of the 
residue to the plaintiff; and that Powell had been guilty of great misrepresentation 
on the subject, and had been in treaty with the plttintifTs to extort a sum of money 
for releasing his (Powell's) claims. The decree directed the executors to account 
for and pay to the plaintiffs the whole residue of the personal property of the tes- 
tatrix ; and also that Powell should pay the plaintiffs their costs of thb suit, as well 
as of a cross suit instituted by the said PoweU. 
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Taber V. Grover Sf al\(l) rQ^ 298.) 

A MORTGAGE was made of a copyhold estate in fee to Mabel At the rolls. 
Porter and her heirs, in l691» the mortgagee being in posses- Mortgage, 
aiou, and Thomas her heir entered, but never was admitted ; ^*J!!^'^^""*' 
in 1693 Thomas died and made the plaintiff his executor, and 
devised to him all his copyhold estates, and the plaintiff like- 
wise is administrator de oofiis non of the mortgagee. 

The defendant is heir at law to Thomas and to the mortga^ 
gee ; and the sole question was, whether this mortgage in fee 
being forfeited, and the mortgagee dying in possession, and 
Thomas her heir einoying it during his life, and dying seised, 
whether the plaintiff should have it as administrator de bonis 
turn, there being no want of assets ; or whether the defendant, 
who was heir at law, should have it ? for the plaintiff's bill was 
to compel the defendant to convey, and likewise to foreclose 
the mortgagor (who was another defendant) : and the Master 
of the Rolls decreed the defendant, the heir^ to convey, and 
the mortgagor to be foreclosed, nisi, &c. and went upon the 
reason of the case of Thamburgh and Nicholls, 3 Chan. Rep. 
284.(2) which he said was very well reported, and did believe 
that decree was penned by the Lord Nottingham himself. 

N. B, This seems to be the strongest case against the heir T 228 ] 
that ever was determined, for that the mortgage was forfeited, 
and the mortgagee died in possession, and the heir had it during 
his life, and died in possession, and no defect of assets, (3) and 
the plaintiff had it as administrator de bonis non. 

Note; The will of Thomas made nothing in this case, for 
it could not operate upon the copyhold, by reason there was 
DO surrender (4) to the use of the will, and considering it as 
belonging to him as executor, being a mortgage, the will could 
not operate, because an executor cannot devise what he hath 
purely as executor. 

(1) S. C. 9 Vera. 3(7 ; 1 Eq. Ca. tke between the parties. The- heir ei- 
Ab. 973. ther ought to have the money if there 

(2) Ante, c 183, p. 143 ; 1 Ch. Ca. were no assets, or ought not to have it 
f83 ; and see Kendal v. Miefieid, Bar- although there were. 11 Vin. Ab. 148. 
nard. 50. (4) Sec, now, stat 55 Geo. 3. c. 19t. 

(3) Assets are not the measure of jus- 
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(C. 299.) Dafforne v. Bolt and Goodman. (1) 

Lord Chan- Jo. BoLT being possessed of a term for years, upon his mar- 
oeDor. riage with Apoline Best, assigns the same to Goodman, upon 

Trust of a term ^^^^ f^^ himself for life, and after his decease in trust for his 
PosvCiite505. ^ifc for life, and after the decease of the survivor of them, in 
[S. a oonti- trust for the heirs of the body of the said Apoline by the said 
>^*^-] J.B. to be begotten; Jo. B. hath issue by the said Apoline 

the defendant Barbara Bolt, and dies, and then A{K>line mar- 
ried the plaintiff, and died, and he took administration to her; 
and the question was, whether he should be thereby intitled 
to this term, or whether the defendant B. B. should have it as 
heir of the body ? It was insisted for the defendant, that this 
was the same case with Peacock Und Spooner, (2) which was 
confirmed in the House of Lords, and there taken that heirs 
of the body, should not be taken as words of limitation, but 
descriptio persona. But the Lord Chancellor said this is a 
case of very great difficulty, and he would consider of it till 
the next term, and that in case it should be determined accord- 
ing to the resolution in that case, great absurdities would fol- 
low ; and he said he had the same case under consideratioi^ 
between Drake and Drake. 

(1) S, C. Free in Cbi. 96 ; 2 Vem. (2) Ante, c. 127, p. 114 ; see the notes 

■no references there. 



In lUg. Ub. 1698. K.flL 276. 535. 537, we find entries of this cmm^ bst not 
oi the decision of the principal point : it is well understood, howerer, ^see psC 
c ^3.^ to bare dedded in favour of the heir of the body, upon the antboritjr of 
PcoMcft and Sfotmer ; bat that, now, these two eases are only followed wbens the 
drcaiiistaooes aie so exactly the same ta spects as to be oadistingaUbable. 1 Had. 
484. 

[ 229 ] — •^ 

(C.300.) Kirk 17. Webb. (1) 

Lord Chan- I^B* Wood, Bishop of Coventry and Litchfield^ as guardiao 

oeHor, or trustee for (2) ^ had received the rents and pi<AtB of 

^^erof Uie |^ esUte, amounting to £9.JQO, and having laid out a ^mit 
J. Powell. V^ ^^ ^® 3aid monej in a purchase of lands of inheritaaoe, 
Besolting trust ^i^^> leaving no personal assets to answer the said denumd; 

the purchased lands descended to the defendant; and the 

plairiti^ as administrator to ^ was entided to the said 

Ante, Case 138. ^oney; and the sole question was, whether these lands, being 

purchased with the said money, shoidd be liable to answer the 

said demand. 

(1) S. C. Free, in Cha. 84 ; 2 £q. Ca. ter of Sir H. Wood, the bishop's brother; 
Ab. 743. she married the Duke of Soaihamptoo ; 

(2) The eetUd jut tnut was the daugh. see the report in Free, in Cha. mbi tu^** 

It 
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It was n-gued for the phdntiff, that these huids beiBg piu^ 
chased with this very money, though no tmst ¥ras deciarod» 
yet it was a trust by implication ; as if I purchase hmds in 
another's name, and it appears that I paid the money, this will 
be a trust for me ; for it is natural justice that the land being 
bought should be a trust for the owner of the money ; and it 
was said this would be a great mischief, that a guardian or 
trustee, as soon as he gets a sum of money in his faanda, may 
lay it out in a purchase, and then dies, leaving little or no per- 
mmal estate, that the heir shall run away with the estate, and 
this court sfaaU not reach him. And the case of Audley v. 
AudhyiS) was died, where if a guardian of a lunatic purchased 
land of inheritance, this shall be but an executory estate, and 
shall go to the executor or administrator, and not the heir of 
the lonatic. And so it was held in case of an infant, between 
Wentworth and Winchelsea, (4) because it shall not be in the 
power of a guardian to alter the nature of the estate, and to 
turn that to the heir which would otherwise go to the adminis- 
trator. 

But on the other side it was argued, that this could be no 
resulting trust within the statute of frauds and penuries, for 
that must be a trust arising from the construction of the deed 
without any averments ; as where a conveyance is made with- 
out considerstion, (6) or where it appears in the deed, that the 
purchase-money was paid by another, (6) but if such averments 
out of the deed might be admitted, as in this case, that the 
money paid for this purchase was not the bishop's money, but 
the money of the intestate, and to make this out by bailtf s and [ 230 ] 
receivers, this would elude the statute which was made to pre* 
Tent perjuries, and that there could be no such thing as a re- 
sulting trust but what should appear by the convey aooe, (7) 
and although the mischief was great, yet diere might greater 
mischiefs be let in here, by cozening purchasers or mortgagees, 
and creditors by judgments, 8cc. by setting up a trust, of which 
there is no appearance, but averment that it was bought with 
another's money, which would be very hard to prove, for that 
money had no ear mark, (8) but was the common exchange, 
and a man could not pretend a property in any individual 
money when it was once out of his possession. 

And general incumbrances, such as judgments, recogni- 
sances, &c. would be certainly defeated after, although a mort- 
gagee or purchaser without notice would not be affected by 

(S) S Vem. 19S ; see, mnte, c 98S, (6) AmU, c 138, p. IfS. 

II. t09. (7) Pmt, c. SSI, p. fSS. But Me, 

i4^ Ante, c. t05, p. 96. contrh, Leneh v. Ltneh, 10 Ves. 517 ; 

6) Or wbeie the consideration is little Lewii v. MAddock. 17 Ves. 58 ; &ii»^ 

more than nominal ; Sculihorp ▼. Burgas, ▼. Carroil, 1 Ball and Beat t85. 

1 Ves. jtin. 92. Sec, howaier, anu, c. (8) Ryall t. ByaU, t Atk. 56. 
S35, p. 175. 

such 
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such a tmst, yet a conusee of a statute or judgment would, and 
cannot be retieved here ; but this court relieves cestui que truit 
against general incumbrances which might affect the estate at 
law. 

The court were all of opinion, that although this was a hard 
case, jet they could not reach it, for it had never yet gone so 
far. (9) And Trevor said he finds it once mentioned to have 
been attempted in the case of Mears and St. John, 4 Inst. 86, 
but left there as a doubt. 

It was said in this case, if a guardian for an infant puts out 
money, it is at his peril, and the infant when he comes of age 
may elect either to take the securities or make the guardian 
account for the money ; but he cannot take part of the securi- 
ties and reject the resl^but must take all or none.(10) But what- 
ever profit the guardian makes of the infiint's money, he is 
accountable for it. ( i 1 ) 



(9) Bot the later ouet, cited in the 
two preceding notes, (which adopt, and 
as to admiuion of parol evidence, ex- 
tend the rale laid down in Lane v. J^ik- 
Um, Amb. 413 ;) seem to have establish- 
ed, as a seneral fixed principle, thai, 
where it is actually proved that trust 
money has been laia out in land, a court 
of eaoity will follow the money ; the 
pfoof, howerer, most be perfectly clear. 



See, Tayjar t. Plomer, 3 Man. and SeL 
678. The principal case was affirmed 
in the House of Lords, on appeal, 7th 
March, 1699. And see, piit, c 315, 
p. 248. 

(10) Port, c. 317, p. 250, note 5. 

(11) Piety V. Staee, 4 Ves. 6«« ; Badte 
▼. Hart, 1 1 Yes. 60 ; overruling the He- 
turn in c 10, p. IS, anit* 



lUg. Lib. 1698. A,foL 65. 610. On the 2f d of Nov. 1697, the Lord Chancellor 
disposed of the other questions in this cause, but reserved, for further consideration, 
any decision as to the right of following the trust monies into the lands purchased 
therewith. On the S3d of June, 1699, the Lord Chancellor, assisted by the Master 
of the Rolls, and by Powell, J. declared that the court saw no reason to give the 
plaintiff any relief as to the charging of the said purchased lands, with the payment 
of so much of the plaintiff's demand as the bishop's personal estate fell short to pay : 
and, as to this point, dismissed the plamtiff's bill. 



(C.301.) 

Lofd Chan- 
cellor. 

Distribution* 



Ball v. Smith. (1) 

One question was, whether an infant in ventre sa mere at the 
time of the death of the father, should be intitled unto a share 
by the statute of distributions with the other children ? And 
held per Cur' clearly, that he should, for he is, in the eye of 
the law, (2) a child, and ought to be provided for as well as the 
rest; and although it was admitted, that a distributive share is 
an interest vested upon the death of the intestate (3) even 
before distribution, and shall go to the executor or administra- 

(1) 5. C. « Eq. Ca. Ab. 133, as to the (2) Sec, stot. 10 and 11 Will. 3. c. 16. 

last point here reported; and see, in 2 (3) Broum v. Famdell, Carth. Hf; 

Vcrn. 633 and 675, sub»cquent stages Palmer v, Allcock, Skiu. 21«. 
of litigation uf the same suit. 

tor 
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tor of the party, although he die before distribution, yet that 
was not such an interest vested in the children born, so as to . 
deprive the afterborn ciiild. 

It was likewise held, if a precedent mortgage be upon an Ante, Case S8^ 
.estate settled for a jointure, that the jointress cannot keep this l"^ notei,] 
on foot, so as to lay the whole burden upon the inheritance, 
but it ought to be redeemed, and the jointress and the remain- 
der man ought to bear their proportion, viz. the jointress a 
third, and the inheritance two-thirds. 

It was even said, and seemed to be admitted, that although 
the husband by law cannot be charged with the debts of the Baron and feme. 
•wife after her decease, unless judgment be obtained in her 
lifetime, vet where the wife brought the husband a sufficient 
estate, this court will make him answerable after her death. (4) 

(4) Powell T. Bell, Free, in Cha. 255 ; husband is not liable for her debts, ^• 

Bachelor v. Bean, t Vem. 61. but com- curred before coverture,) by his marital 

|>are the last case with Adair v. Shaw, character ; but if he takes out adminis- 

1 Sch. and Lef. S63 ; Sandemm t. tration to her, he is liable to the same 

Crouch, t Vem. 118; and Heard v. extent as, and no farther than, any other 

Sumford, Ca. temp, Talb. 174. the result administrator. 
U, that, after (he decease of his wife, the 

• 

See Beg. lib, 1708. A.foL 243. for a full statement of the whole case, of which 
the report above gives only some detached parts ; which, however, are consistent 
(as far as they go; with the record : excepting that the dictum witli which the rc- 
{M)rt doses, is not to be found in the Register's book. 



Penh AY v. Hurrell.(I) (C 302.) 

A FINE levied to the use of the father for 70 years, if he Contingent re- 
should so long live, and after to the use of trustees for 500 ">»>»<*«""• 
years for particular purposes, and from and after the death of the ^°*^' ^^•^ *^» 
father, to the use of the first son in tail with divers remainders togt. Case 507, 
over; and the question was, whether this limitation to the first ste. 
son was not void, and that depended upon this, whether the 
father should have an estate for life by implication, for other- 
wise there would be no estate of freehold to support the con- 
tingent remainder ? And my Lord Chancellor, having con- 
sulted the judges, said they were of opinion, that the limita- 
tion to the son was void, diere bein^ no estate for life vested 
in the father ; (2) but if it had been m case of a covenant to 
stand seised, it might have been otherwise. 

(1) S,C.t Vern. 370. (f ) But see the final resolution, poet, c. 326, p. 258. 



Dafforne 
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(C. 303.) Dafvorkb v. Bolt and Goo]>icam.(1) 

liinl Chan* JoHN fioLT being possessed of Peachy fiEurm-house in H. ptrish 
®^*'' in Worcestershire, and of several lands thereunto beiongii^, 

J^ Q^*jS' ^^' ^ '^"^ ^^^^ ^^ years, assigned the same to Chambers and 
[S. CJ] ' Goodman, upon trust to permit John Bolt to receive the pro- 

r 232 1 '^ '^ ^^ many years of the term as he should live, and after 
^ -'his death to permit Apoline his intended wife to receive the 

profitv during so many years of the term as she should live, 
and after both their deaths, then to permit the heirs of the 
body of Apotine to be begotten by the said John Bolt, to en- 
joy the same premises for the residue of the term. The mar- 
riage took effect, and John Bolt died intestate, leaving issue 
Bolt the defendant; Apoline his wife took administration, and 
married Daffbme the plaintiff; and the sole question was, 
Apoline being dead, whether Dafforne her husband, who 
took administration, should have this term, or the defendant, 
vdio was heir of the body, t. e. whether the words, heirs of the 
body, should be taken for words of limitation or words of 
purchase? And the current of opinions formerly was, that 
they are words of limitation, and by consequence vested in 
the party, and so would have gone to the administrator of 

[s'w t^"ii^r* Ap^*"^® '" *^* ^*®^' ^^ *" ^® ^^*® ^f Peacock and Spooner 
there.] it was SO held by the Lord Jefferies ; but afterwards that de- 

cree was reversed by the commissioners, and that reversal af- 
firmed in the House of Lords ; so that it is a point now set- 
tled ; (2) and he said this was a stronger case than the case of 
Peacock and Spooner; for there was a farther limitation over 
for default of such issue, which tended more to a perpetuity ; 
and he said in Cranmer's case in Dyer, 309, Dyer was in a 
doubt, where a limitation was to a man for life, and after his 
death to his executors, whether the executors should be pur- 
chasers ; but my Lord Coke is clear, that the whole term vests 
in the testator, but doubts if such a limitation were to the heir. 
2 Roll. 418. 1 Inst. 54. b. 

(1) 8. C. Prec. in Cba. 96 ; t Yern. the same in ipcctewitii itself. iDallcaies 

^69. distincuisbable from tliAt authority hj 

(S) But tee Lyom ▼. MUehell, 1 Mad. the slightest shade of diffeieoce, the 

484 ; that the case of Peacock y. Spooner, ivords *' hdrt tfthe body" are consider- 

is now only attended to in cases esactly ed as words of umitation. 
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Browne v. Gibbs et af. (1) 



(C. 304.) 



Browns and his wife, who was the widow and relict of I^«i Chan- 
Michael Harris, deceased, plaintiffs, brought a bill to be re- ***'•''• 
lieved for dower against the two daughters and heirs of the Dower, 
said Michael Hams, setting forth that John Harris, father of 
the said Michael, made a settlement to the use of himself for 
life, remainder to the use of the defendant Sir William Kejte, 
and John Harris for 99 years, upon trust to raise .£200 apiece . - 
for the two daughters of Michael, remainder to the said 
Michael and the heirs of his body, 8lc. remainder to his owli ^ 
right heirs. 

Provided that if the heirs of the body of Michael should pay 
the two daughters c£200 apiece at twenty-one or days of mar- 
riage, then the term to be void. 

Michael dies leaving no issue but those two daughters ; the 
plaintiffs brought a writ of dower, and had Judgment, but 
could have no benefit at law till the determination of the term* 
and thereupon brought this bill to set aside the term, by rea- 
son, as was insisted, that the defendants, the daughters, were Ante, Case «5, 
now heirs of the body, and the estate vested in them, which rj^^o^j 
was equal to payment of the money ; and so the trust of the 
term being satisfied, (2) the term ought not to stand in the 
way, and it was now all one as though the money had been [ 
paid at the time,(d) and then by thq express proviso it ou^t 
to have been void ; but the court would give no relief, but dis- 
missed the bill without costs. And the Lord Chancellor said 
he did not know any case where a dowager had had relief in 
such a case as this ; but that dower being an interest that did 



234 ] 



(!)&€. Prec. in Cha. 97; SEq.Ca. 
Ab. 385. 

(f ) If the trust of the term in this 
case was to be considered as complete!/ 
saUsfied, whkh might, perhaps, depend 
upon a fact ssggested in the next note ; 
then, it is now settled, neither the heir 
nor devisee would be permitted, in 
equity, to defeat the widow's claim to 
dower; nor would a 6oii4y!iie purchaser 
even, be allowed to do so, unless he had 
taken an actual assignment of such 
term in trust for himself. Maundrell v. 
MaundreU, 7 Ves. 577. 



(3) It might not be exactly the same, 
if either of the daughters had not a^• 
taiued the age of twenty-one, so as 
to be enabled to devise real estate ; she 
might previously, by marriage, be enti- 
tied to the trust monies, and as to per- 
sonalty have a capacity of disposing bv 
will ; whilst the contingency remained, 
the trust, probably, would not be consi^ 
dered as satisfied, or the term merged in 
the inheritance. Powell v. Morgan, S 
Vem. 90 ; JTurmoi v. KemtfU, ibid, 353 ; 
and anU, c. t82, p. 208; F<Fr6ef v. 
Mcfutt, 18 Vet. 392. 

not 
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not arise by any contract but by implication of law, it ought to 
stand or faJl according to the right at law, without any assist- 
ance of a court of equity X"^) but said he did not know how it 
might be in 6ase of a mortgage. (5) 

Sedsemble a moy there is no difference between that case 
and this. (6) 



(4) It would be more accarete to say, 
that dower is a legal title, which if con- 
troverted, mast be made out a law ; but 
still a court of equity will act in aid of 
the title, assisting the dowress in trying 
her right, by givmg her a discovery of 
deeds ; and affording her the full beoe6t 
of that rielit, when established at law, 
by ascertaining metes and bounds, and 



giving her possession. Mtpidjf v. Mandy, 
« Ves. jun. 1«8 ; Curtu v. Curth, « Br. 
630; tkmner^.ForUtcue, 3 Atk. ISO; 
GiMdenough v. Goodenougk, S Dick. 
795. 

(5) Hitehm v. Httcfttn, past, c 311 , p. 
S4S ; FaUnn ▼. Danfry, Prec in Cha. 
1S7. 

(6) See, note 3. 



(C. 305.) 



Baker v. Jennings. (1) 



Copyhold ^ COPYHOLDER in fee, having issue two daughters, devised a 
devised. copyhold estate to his younger daughter, whereby her fortune 

^ta^irTh^*' ^^® made much more considerable than the elder sister's; 
' ' ' and there being no surrender (2) made to the use of his will, 
the question was, whether that defect should be supplied in 
this court? for although that defect is generally supplied, 
where it is for a provision for a wife or child, yet in this case, 
in case it were not supplied, her fortune would have been 
equal to her other sister's, and the copyhold would have de- 
scended equally to them both ; yet, notwithstanding, it vnis 
supplied here, being intended a provision for a child though it 
made her superior to her sister in fortune : ex relatione M'ri 
Foley. 



(1) 5. C. 2 £q. Ca. Ab. 230. 



(f ) See, now, stat. 55 Geo. 3. c. 19S. 



(C. 306.) 



Lawrence t?. Lawrence. (I) 



Lord Chan- The defendant's husband had devised to her several parts of 

cellor Somers. jjjg estate, altogether of better value than her dower, and had 

Dower. devised that the profits of all the rest of his estate for years 

Post, Case 311. gjjQuld be applied for payment of debts and legacies, but did 

not mention that he intended it in satisfaction of her dower. 

The defendant sued at law and recovered at law, though ihey 

did plead the will, and averred that it was in satisfaction of 

dower ; but the court there was of opinion, that no such aver- 

(])S.C.f Vera. 365; 1 £q. Ca. Ab. law. iu 1 Lutw. 735; 1 Lord Raym. 
218 ; 2 £q. Ca. Ah. 386, 388 ; and, at 438. 

ment 
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ment could have been admitted, (S) unless it had been so del-' 
dared in the wilL The plaintiff being heir at Itfw, preferred [ 
his bill to be relieved, and . he was relieved ; for although it 
is not declared in the will to be in satisiaction of dower» 
yet here is that which is tantamount ; for where he appoints 
the profits of all the rest of his (3) estate for other purposes, it 
is plain he never intended she should have her dower; and in 
case she were admitted to her dower, those purposes would be 
defeated, and what appears to be the plain intent of a will by 
construction is all one as though it had been expressed. 

He had also given his wife hundred pounds ; and the 

question was, what she should have i and per Cur\ she shall 
have but <£ 100. 

Nate; That this cause being reheard before the Lord Keeper 
Wright the 19th Nov. 1702, he reversed the decree. (4) 
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(t) And where the testator has not ex- 
pressly declared bis intentions to exclude 
the elaiiD to dower, even in equity, the 
vestth ol the oumerons cases on the sub- 
ject seems to be, that neitlier can aver* 
inents be allowed, nor will satisfaction 
be implied opou any terms in the will 
itadtf, which fall short of showing plainly 
and onambiguously that the provision 
Aeieby made for the wife is inconsistent 
with a claim to a third of the lauds ; or 
inooki defeat some other part of the 
testator's disposition of his property. 
TkmHptan t. Nelion, 1 Cox's Ca. 447 ; 
Birmimt^uum y. Kmoan, S Sch. and Lef. 
46%; Pimnon v. Pearton, 1 Br. 29 f ; 
SirahaH ▼• SuUon, 3 Ves. (50 ; Greatrex 
V. Cory, 6 Ves. 6t6 ; ChaUnert ▼. StoriU, 
t Ves. and Bea. t24; and pc§t, c. 311, 
p.t4f. 

(3) See the obsenrations of Lord 
Thiirlow, C. in FotUr y. Cookt 3 Br. 351 , 
and compare them with those of Sir 



Wm. Grant, M. R. in Chalmiri r» 
StariUg ubi mtvriL; from the first we 
learn, that when the testator merely 
gives all hu estate, he must not be un« 
derstood to dispose of it free from all 
claim of dower, which b not his pro- 
perty ; by the latter we are told, that 
where the testator gives all his eMates, 
which he describes as consisting of cer- 
tain particulars, he must be token to 
give the property itself, not what might 
in contemplation of law be hii interai in 
that property. 

(4) In Hil. T. 1712, the next remain- 
der man brought his bill to be relieved 
against tlie defendant's judgment in 
dower ; and the cause coming on to be 
heard 5 Dec. 1715, Lord Cowper, C. 
refused to vary the decree of Wrisht, 
C. S., und it was finally affirmed m 
Doin, Proc, on appeaL Joum. House of 
Lords, vol. to, p. 458 ; 1 Br. P. C. 597; 
(fol. ed.) 



Big. Ub, 170S. B. fd, ft, contains an entry of the reversal of the original 
decree, by the Lord Keeper Wright, and conums the accuracy of the report 
B. L» 1715. B./oL 109. On a bill of review brought upon the said reversal, Lord 
Cowper, C. declared, that as the title of the widow to dower was a point of right so 
doubtful that the court had held different opinions thereon, and as the decree last 
imde had been so long unquestioned, his Lordship did not think fit to make any 
variation touching the said right to dower. The defendant's costs were ordered to 
be paid out of the testator's estate. , 



PeHHAY V. HURRKLL.(I) 



(C. 307.) 



Another point arose in this case. A. seised in fee, levies a Lord Chan- 
fine to the use of B. for seventy years, if A. lives so long, and ^^» powelL 



(l)5.C.tV«iL3T0. 

s 



after 
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after the decawe of A. to C. and tbe hftm of hb bodj, re- 
Cootidiiatvie. mtinder to the right heirt ; and tbe »ole questioD was, whe- 
Aiite,CMef86, ther a use resulted to A. for life^ for if it did not, the Umita- 
sot' tions over were all void for want of a freehold to support them 

It was agreed in case of a covenant to stand seised, that 

vhat was not limited out of the covenantor did continue to 

him ; and therefore, if a man covenanted to stand seised to 

the use of the heirs of his body, it should be an e8late-t*y, 

because the old estate for life continued in him ; and my Lord 

1 Inst ss. Coke's opinion in the case of Femoick and Miifora{9) is, 

that it will so do in case of a feoffment to uses, which opinioBi 

it was said by Judge Powel, my Lord Chief Justice Hale did 

seem to be of in the case of Pybus and Mitford ; (3) and my 

Lord Coke, when he came to be Chief Justice, continued of th^ 

same opinion, as appears 1 Rol. Rep. (4) 239, 317. Audit 

Show Rep. [of was said that this differs from the case of Davis and Smith in 

Ca. in Parliam. the House of Lords, because there it appeared the estate 

Sic^Dvtf "^ moved from the wife, and so the husband should not take an 

88. b.] ' estate by implication ; but here it was A/s own estate, and so 

the judge and the Lord Chancellor were of opinion, that the 

use should result, according to my Lord Coke's opinion, aod 

[ 236 1 ^® rather because contingent uses are not favoured in law» 

but where it may be remamders shall vest. 

But it was said tbe Earl of Bedford's case seems contraiy, 
and the chief justices were of another opinion ; and therefore 
the Lord Chancellor desired the opinion of all the judges, it 
being a point never yet settled by any solemn resolutioD. 
Vide Lord Paget's case. (5) 



' (2) Moor» £84 ; 1 Leon. 18S ; 1 And. (4) In the often cited cue of 

f88. Piutnell. 

(5) 2Lev.75;lVentr.S7S;lMod. (5) Jenk. Cent. f47 ; 1 Leon. 19i. 

Ui. 159; t. Ra3rm. 2(8; 3 Ke^le, 
239. 338 ; 1 Freem. 351. 369. 
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/ (O. 30&i) Lbukener V. Fbeeman. (I) 

LordCiMMi- Mr. MouNTAGUE beittg indebted to several persons upcm 
MMterof (he ^^^^f ^^^ otherwise upon contract, makes a conveyance to 

BbUs. * 

(1) S.C. Free, ia Cha. 105; 1 Eq. Ca. Ab. 149. 

die 
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the defendant and other trustees, for payment of his debts, [Deed no^ 
mentioned in a schedule annexed to the deed. fraudttlent 

The plaintiff having brought an action against Mr. Moun- 
tague for his too much familiarity with his wife, recovered 
j£5 ,000 damages, and had judgment, but the settlement for 
payment of his debts was executed before the judgment en- 
tered, and therefore he could not reach the estate at law, (2) 
and thereupon exhibited his bill to set aside that deed as to [ 237 ] 
him, as being fraudulent, for that it was made with a design 
to defeat him. 

It was held in this case, that fraud is as well examinable 
and triable in this court as by a jury at law, (3) fraud and 
trusts being almost the only things that this court formerly 
took conusance of. 

The court held this deed was not fraudulent, although it 
vaa made with an intent to prefer (4) his creditors before the 
l^aintiff's judgment; and toe Master of the Rolls cited a 
Cheshire case, where by the advice of Sir Orl. Bridgman, a 
pan made a settlement for payment of his own proper debts 
in the first place, and to prefer them before, if not exclude*. 
such debts for which he was bound as a security only ; and 
that was held to be a fraudulent deed, only because he kept 
that deed in his own custody, (5) and the creditors had no 
notice' of it, or otherwise it would not have been fraudu-^ 
lent.(6) 

But here it doth not appear where this deed was kept, and 
so shall be presumed to be in the hands of the trustees, and 
not in the hands of him that made it, being no proof of either 
side touchiiig that matter, and a deed shall not be (Presumed 
firaudulent» unless it so appear, or be so proved. (7) 



(S) Nor la eqaity, at appears not 
odIj faw the prinapal case, but also hy 
that Of Parity t. Pmefoy, 1 Vem. S8 ; 
ucut, if the assigniaeut had been made 
■Ibsr the judffment recovered; Smithier 
w. Zetrit, ibid, 398. 

(S) And the prtndples of decision 
most be presamed to be the same; 
Buta ▼. Gravel, 3 Yes. jun. S95. 

(4) *' It is neither illegal, nor immo- 



" ral, to prefer one set of crediton to 
<* another;" per Lord Kenjon, C. J. in 
E^wkk V. CdlUmd, 5T. &. 4S4 ; and 
see Grogtm ▼. Cooihe, S Bail and Beat. 
f54. 

!5i) Torfrucfcy. Marfriiry,syem.510. 
6) See the same case referred to, 
ante, c 136. p. ISl. 

(7) TrfficAord ▼. Wanlty, S P. Wms. 
167. 



. Hff. IX^ 1699. B. foL S48. Decree,-— that the trust esUte be sold ; and out of 
tlie monies arising from such sale the debts of the said Mr. Montague, in the said 
schedule mentioned, to be paid in the first place; and then the surplus to be applied 
as the court should thereafter direct. 
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(C. 309.) KiNGSLADER V. CoURTNEY. (l) 

At the Rolls. Jo. Gress being possessed of a term of 2000 years, deviseth 
Pott, Case 318, the estate to his wife for fifty years, if she so long live, and 
[S.C.] frQm gnj afjgr her decease, to his son for fifty years, if he 

should so long live, and from and after his decease, to his two 
grandchildren for and during the residue and remainder of the 
said term. One of the grandchildren assigns his interest^ in 
the lifetime of the father or grandmother ; and the question 
was, whether this was such an interest vested in the lifetime 
of the father or grandmother, as was assignable in the life- 
Term devised time of the father or grandmother ? It was argued, that it 
*Migi»Wc y^^ „Q^^ f^j, jjjg^ jj ^gg ^ contingent interest, until after the 

decease of tlie father and grandmother, and if so, although it 
be such an interest vested, as cannot be defeated hj the first 
devisees, and such a one as may be released in the hfetime of 
the first devisees, yet it cannot be assigned over, and seems to 
be the same case, to this purpose, as Matthew Manmn^t 
case (2) and Lampett's case. (3) 

On the other side it was insisted that here is but part of 
the term carved out, viz. fifty years and fifty years, and the 
remainder of the term rested in the devisor, which he had 
[ 239 ] power to devise as he thought fit, and the devisee might assign 
over ; and in Manning and Lampett's cases the whole term 
was devised to the party for life, and was in him during his 
life, and nothing but a possibility in the executory devisee. 

And the Master of the Rolls was of opinion, that this was 
an assignable interest, and that the moiety passed by the as- 
signment, and he said he could not distinguish it from Wel- 
der's case (4) in the Commentaries ; but upon perusal of that 
case, it doth not come up to this, for there was no assignment 
by the executory devisee, but the ejectment was brought by 
the administ^trix ; but however the decree was according to 
the master's opinion, ut supra. (5) 

'1> 5. C. 2 Eq. Ca. Ab. 86. (6) /otiM v. 2{oe, 3 T. R. 93 ; a possi* 

^2) 8 Rep. 94. bility, coupled with an interest, is de* 

^3) 10 Rep. 46. scendible, releasabJe, assignable, aad 

,4) The case meant is, no doubt, devisable. 

Welcden v, Klkin^m, Plowd. 516 ; see 

the point, for which the reference in the 

text above is made, in p. 523 (a). 
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Burnett V. KiNASTON.(l) (C. 310.) 

Major Burnett married Mary Eaton, wfio had a mortgage in Baraoand 
fee for ^\,4O0, and other debts due upon securities. c^icain 

Major Burnett, after marriage, covenants with the relations ^j^g^ 
of Mary Eaton, that the money due upon the mortgage should 
be laid out in the purchase of lands of inheritance, which 
should be settled to the use of Major Burnett for life; re- 
mainder to Mary Eaton his wife for life; remainder to the [ 240 ] 
heirs of her body by him; remainder to the heirs of her body 
by any other husband; remainder to the right heirs of the said 
Major Burnett 

The wife was dead without issue, the money being not laid 
out, but continuing upon the said mortgage. 

The plaintiff is the heir at law of Major Burnett, and pre- 
fers his bill to have this money; the defendants are the next of 
lin and administrators of the wife, and also heirs at law to 
her; and the Question was, who had right to the money? 

For the plamtiff it was insisted, that the money due upon 
the mortgage was bound by this covenant of the husband, and 
though the money was not laid out in a purchase, yet in a 
court of equity it should be all one, and the money should go 
as the land would have gone, in case the money had been laid 
out, and that, without all question, would have been to the 
plaintiff, who was heir of the husband ; and that although this 
was a chose in action, yet the husband had an absolute power 
over it, for he might have released it, or have sued for it and 
recovered it, and so might have done what he had pleased with 
it. 

For the defendants it was insisted, that this was a chose in 
action, which being not altered, would go to the administrator 
of the wife, and not to the husband, and the husband could 
claim it after the death of his wife, in no other manner than as 
administrator to his wife; and though in this case the husband 
did survive the wife, and did administer to her, yet, dying be- 
fore the property was altered, it will go to the administrator 
de bonis non of the wife; and they also had a legal right in 
this case, being heirs at law to Mary Eaton, so that the legal 
interest of the mortgage in fee was vested in them. And a 
difference was taken between an absolute right and a tempo- 
rary right. Where a man had an absolute right, there his co- 

(1) & C^Prcc. in Cbt. 118 j f Veru. 401 ; 1 Eq. C«. Ab. 69. 

venant 
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venant or agreement should bind; but where he hath only a 
temporary right, there he must execute his power in that 
time, or else it would be ineffectual; as where a joint-tenant 
agrees to convey his moiety, and dies, the survivor shall be 
bound by it, because he hath an absolute right in the moiety. 

But the husband hath only a temporary right to the cAoses 
] in action of the wife, and therefore, unless he doth alter the 
property in that time, viz. during his life, the right will go to 
the wife, or to her administrator. 

Cur*. That the defendants are intitled to the money due 
upon this mortgage, and it is not bound by this agreement of 
the husband ; it is true that the husband might have released, 
or have sued for it and recovered it, (2) and then the property 
had been altered; but as now it is it remains a chose in actioHf 
and shall go to the administrator of the wife.(3) 

The husband hath an absolute property in all chattels per- 
sonal of the wife by the marriage.(4) 

As for chattels real, viz. leases for years, he hath power to 
alien or dispose of them; but if he doth not, they survive to 
the wife, and if the husband survives he shall have them.(5) ^ 
Ante, Gate 9f3. As for choses in action he may release them, but if he nei- 
?o8t, Caie 531. ^jj^j. releases nor recovers them, if the wife survives she shall 
have them,(6) and if he survives he shall not have them with- 
out taking administration to his wife.(7) 

If the husband assigns over a bond due to the wife, this 
will not bind her if she survives.(8) 

As for the case of joint-tenants, he did not know how far 
the covenants of a joint-tenant might bind the survivorX9) but 
if a joint-tenant shall grant a rent charge, this shall not charge 
the survivor, (10) and he did believe a bill was never brought 
to make that binding. 

Mr. Attorney, who was for the plaintiff, agreed that if t 
joint-tenant devised, it was void; but the reason of that was, 
oecause a will did not take effect till the death of the partyi 
and then the interest was vested in the survivor.(ll) 



S65. 



(2) But the law seems otherwise : the 
mortgage being in fee, the hatband had 
not Uie power of disposing of it, Parker 
V. Windham, Gilb. £q. Rep. lOS ; 
althoagh a mortgage for a term of vears 
is in the husband's power. Sir "Edward 
Tumer'% case, 1 Vern. 7 j ante, c. 3f, 
p. t9. 

(5) QatiniTm v. JngUi, 2 Jac. and 
Walk. 195 ; Mitfnrd v. Mit/ard, 9 Ves, 
99; Meredith y. H'yn}ie,Gilb.£q.Rep. 
7f. 

(4) Co. Litt. SCO. 

(5) Co. Utt 351. 

(6) Scawen v. Blyatt, 7 Ves. 300. 

(7) But see eontr^. Squib v. Wynne, 
1 P. Wms. 381, and Cart v. Bees, 
tlicre cited ; also Uumpkrttf v. BuUm, 



1 Atk. 459; EUkt ▼. CeUier^ 3 AtL 
527. 

(8) This must be onderstood onlj of 
a voluntary assignment ; an aasignaiat 
for valuable consideration woukl bartiie 
right of the wife sunriTins; Jokamn^ 
Johnson, 1 Jac. and Walk. 476; Mit- 
ford V. Mitford, 9 Ves. 97 ; but wbne 

the assignee is obliged to apply for tie 
aid of a court of equity, that aid will 
only be given on the terms of bb makinf 
a suitable settlement on ibe widow. 

(9) A covenant by a joint-tenant It 
sell, though it does not aever the joint- 
tenancy, at law, wUI do so in eqoityt 
Brown v. EaindU, 3 Ves. f57. 

(10) Co, Litt 184. b. 
(IJ) Co. Utt 185. b. 

But 
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But the Lord Keeper being of opinion, that the property of 
the money was not altered by the covenant,(12) the bill was dis- 
missed. 

(tf) See note i, 

lUg. Lib, 1700. A. fat. 110. The court saw no reason to give the plaintiff anj 
relief, and therefore dismissed his bill. 



HiTCHINS V. HlTCHIN8.(l} (C. 311. 

The plaintiff having recovered her dower at law» preferred her Lord Keqia 
bill to be let into it, and particularly to set aside a satisfied Dowct^ 
mortgage which was kept on foot^ and set np to keep her oat 
of possession. 

It was insisted for the defendant, that a woman shall have 
DO relief for her dower in equity, in case the party can bar her [ 242 
at law, because it is not due to her by any contract or agree- 
ment, but she is to get it as she can; and cited the case of the 
Lady Radnor and Vandebmde,{9,) where a term to attend the 
inheritance shall keep her out of her dower ; and it was so set- 
tled ID that case upon an appeal to the House of Lords. 

But per Cur^: This satisfied mortgi^e shall not stand in her 
•way,(3) and decreed it to be set aside, and thought the case of 
Vandebende a hard case. 

Another point was stated, that the husband by his will had 
devised to his wife a part of his estate, much better in value 
than her dower, but did not say in bar of her dower; and the 
question was, whether this should bar her in equity i and they 
cited the case of Laiorence and Lawrence, ante, case 306, that 
it should. 

But per Cur*: It shall not, for whatsoever is given her by 
will shidl be intended a bounty, and not in satisfaction of what 
was her right, unless it had been so expressed. (4) 

(1) S, C. Free, in Cha. 139 ; 3 Vem. (4) See, ante, c 906, p. S95, note i ; 

409; f Eq. Ca. Ab. 389. and to the aathorides there cited add 

(«) Ante, c. 385, p. 211. Lord Darehetter t. Earl §f Effinghmn, 

(5) Anie, c. 904, p. 334. Coop. 939. 

B^. Ub, 1700. A. /o/. 109. The court decreed, that the dowress should be let 
ioto posaetfioD of the lands and tenements set out by the sheriff for her dower, 
exonerated from the said mortgage ; and that she should be paid all arrears in re- 
§ pect of her said dower, with her costs of this suit 
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(C. 312.) 



Yate v. Fettiplace.(1) 



Lnrd Keeper, 
Master of the 
Rollt. 



Sir Rowland I^acy having mortgaged part of his estate to 
Colonel Hey ton for 1000 years, for securing ^6,000, made a 
settlement of his estate to himself for life, remainder to his 
••on and the heirs of his body, remainder to bis own right 
heirs, and afterwards made his will, and thereby gave hi« 
daughter Arabella of 4,000 for her portion, if she marry with 
the consent of her mother, (otherwise but «£ 1,000) to be paid 
at her marriage or age of twenty-one, and appointed that the 
mortgaged term should be kept on foot for the better raising 
of the legacies. Arabella dies at the age of six years, the 
Lady Lacy, her mother, took out administration, and married 
Mr. Yates the plaintiff, and afterwards made her will, and 
Mr. Yates the executor thereof, who took also letters of ad- 
ministration to the said Arabella ; and the sole question was, 
whether Mr. Yates as administrator to Arabella, was intitled 
to the said c£4,000 or any part thereof, or whether the legacy 
was sunk for the benefit of the heir, Arabella dying before 
twenty-one or marriage i 

And they ('2) both agreed that this legacy was sunk for the 
benefit of the heir, it being by the said will to be raised out 
of land, in as much as he appointed the mortgaged term of 
10Q0 years to be kept on foot for raising of his legacies ; and 
] since piy Lord Fatplett's case, (3) it hath been de constant 
practice of this CQurt, that where a legacy or portion by will or 
Port, CaseSff. deed is appointed to be raised out of the lands, there if the 
party dies before it is payable, it shall sink for the benefit of 
th^ hejr. 

And although the mortgage lease, out of which it is to be 
raised, be but a term for years, yet it is not a term in gross 
but a term attendant upon the inheritance after the debt paid 
and the trusts performed ; if it had been a term in gross it had 
been a chattel and personal estate, but it is not so here.(4) 



Legacy to the 
■dminutratpr. 
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(1) S. C. Prec. in Cha. 1 40 ; J Vern. 
416 ; 2 £q. Ca. Ab. 542 ; 1 Lord Rajm. 
608; 19 Mod. «7 6. 

(^) Subaudi, tbc Lord Keeper aud 
the Master of the Rolls. 

(5) Ante, c. 104, p. 93, see the notes 
there. 



(4) See, as to tlie distinction between 
a term in gross and a term to attend the 
inheritance; Mmmdrell v. ManmdreU, 
10 Ves. «59. 



It 
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It was agreed that a legacy out of land is not recoverable 
in tlie ecclesiastical court, no more than they can sue there Hob. f65. 
for any trust concerning land which they have no power over .(5) 

And the Lord Keeper held, if this had been a legacy to be 
paid out of the personal estate, the plaintiff could have had no 
title to ity because it is given upon a contingency, which not 
happening in the lifetime of the legatee, was never vested in 
her, and so could not go to the administrator, for she never 
married nor came to the age of twenty-one, and this is a con- 
dition precedent, and all one as if he had said, if my daughter 
marry with consent of my wife, I give her £AfiOO. (6) 

The reason why a legacy or portion, charged upon land, 
shall sink in the estate for the benefit of the heir, where the 
party dies before it becomes payable, (7) and ought not to do 
so when it is charged upon the personal estate, is because the 
heir is more favoured at law and in this court than an exe- 
cutor or administrator, and because the heir is looked upon 
to be the stay of the family, and the support of it, when an 
executor or administrator is sometimes a mere stranger to the 
family, as in this case. If a legacy be given to a young girl 
when she marries, and she marries before she is viri potens, 
she shall not have it, for it must be intended a complete mar- 
riage. 

And the Lord Keeper said he saw no reason for the differ- 
ence which is commonly made between a legacy given to A. 
to be paid when she shall come to the age of twenty-one, and ^^\^^\ 
a legacy given to her when she shall come to age, for he said s^ijll^jjoo. ' 
it seemed very absurd to make two different constructions, 
when it cannot be thought but the testator must mean the 
same thins. (8) 

And alOiough it was here insisted upon, that this portion is 
charged to be raised out of the mortgaged term, which is a 
chattel, and by consequence, testamentary ; yet it was an- [ 
swered that it is not a term in gross, but, when the debts and 
portions are paid, is attendant upon the inheritance, and such 
a term is not forfeited as a personal estate or chattel in gross 
i«.(9) 



245 ] 



(5) Dnftunnet ▼. Ferhanque, Palm. 
190; Boilard t. StoekweU, i Show. 50 ; 
Lt)99 V. Vmpiadmt Cro. Jac. ^9. 

(6> See, anU, c. 38, p. 36. 

(7) P&arce v. Loman, 3 Ves. 138; 
Pkipp§ r, l4frd Mulgrave, ibid. 6l3; 
Hwrruom t. NayUr, 9 Cox's Ca. 251. 

(8) MaekeU ▼. Winter, 3 Ves. 643 ; 
HMUtm ▼. Graham, 6 Ves. 246> where 



the observatjon in the text is cited; 
*' the distinction, though at least a te- 
<* finement, is now well established." 

(9) We learn, from the report of this 
case in Prec. in Clia. uhitupr^, that 
the plaintiff appealed to the House of 
Lords; and that the decree was there 
affirmed. 



Reg. Lib. 1700. B.fol. 186. This cause was first heard before Lord Somers, C. 
and his decree was affirmed on a rehearing before Wright, C. S. assisted by the 
Master of the Roils, as above reported. 



William 
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William Bromley, Esq. v. Fettiplace.(I) 



Lord Keei 
Master o! 
Bolli. 
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Agreement in 
specie. 



ep^* Sir Rowland Berkley having issue only daughters, settled 
his estate upon trustees to sell, subject nevertheless to a 
power of revocation ; afterwards upon the marriage of his 
daughter with the plaintiff, by deed, reciting that his intent 
was, that the manor of Cotteridge in question should go to 
the issue male of the plaintiff, he thereby agreed, that if the 
plaintiff should be minded to purchase the same to him and 
his heirs, he should have it for £1,500 cheaper than the best 
purchaser would give for the same. 

Sir Ro. Berkley afterwards made his will, and gave the 
complainant .£1,500 to be raised out of this manor, but did 
not mention whether it should be in satisfaction of the<£l,500 
agreed to be allowed the plaintiff in case he would purchase 
the same. 

The plaintiff preferred his bill to hav^ the agreement exe- 
cuted, tiiat he might purchase the said manor, and have an al- 
lowance of the c£ 1,500. And here two questions were made. 

1 st question, whether this agreement ought to be executed 
in specie upon the deed of covenant, as it so stood, withoat 
any relation to the will ? 

2d question, whether the <£l,500 given by the will, should 
be intended in satisfaction of ^1,500 agreed to be allowed the 
plaintiff, in case he should purchase ? 

To the first question it was held, that as it stood barely 
upon the deed, this court would not execute this agreement in 
specie, for this court will not execute all agreements in specie, 
but will consider, upon circumstances relating to the said 
agreement, the reasonableness and equitableness of executing 
the same, and will in many cases leave the party to his remedy 
at law (2) to recover damages only for not performing the said 
agreement. 

And the reason why they would not execute it in this case, 
was, because as it appeared upon the face of the said agree- 
ment it would not answer the intent of it, it being declared by 
] the said Sir Ro. Berkley in the said agreement, that it was 
intended that this manor should go to tne issue male of Mr. 
Bromley, and Mr. B. having been married twenty-two years, 
and having no issue male, it was plain the main end of the 
a^eement would not be answered by an execution in spe- 
cie. (3) 



(1) S. C. Prec. in Che. 13B ; « Vem. 
415; 1 £q.Ca.Ab. 18. 

(i) Ante, c. 215, p. 168 ; note: to the 
authorities there referred to, add Joyne$ 
V. Stathamt 3 Atk. 389. 

(3) The converse of the same prind* 



pie holds : if a pur^a$er cannot have 
what was his strong inducemeutto enter 
into the contract, a specific perfora- 
ance, with compensation, will not be ro« 
forced. Stap^tion t. &oci, 13 Ves. 4M; 
AUey T. Dackamphib, «S8. 

And 
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And it was said by the Lord Keeper, for another reason he 
could not be for executing it, because be looked upon it as im* 
practicable for Mr. B. to have it at £\,500 less than ^e best 
purchaser would give, because it was impossible to know what 
the best purchaser would give ; for it could not be exposed to 
sale before a Master to the best purchaser, because whoever 
should bid for the estate was not to have it, because Mr. B. 
was to have it j£ 1 ,500 cheaper. (4) 

It was said, that generally this court will not execute an 
agreement in specie, but when the agreement is such that an 
action at kw will lie for damages for the non-performance of 

**-(^) 

But in some cases that will not hold ; for if a marriage 

agreement should be so ill worded, that an action would not 
lie at law for the breach of it, yet this court will decree a per^ 
formance. 
^ And sometimes {per Master of the Rolls) subsequent ac- 
cidents discharge the execution of an agreement in specie, and 
cited the case in Fitzherbert, subpana £3, cited in SheUey^n 
case, 1 Co. 100, where a man, being sick, directed his trustees 
to convey to his daughter, and aftei*wards had a son bom, and 
dies; the trustees shall convey to the son and not to the 
cbughter. 

And he held likewise that Mr. Bromley might have dia* 
charged this agreement by parol, in as much as it was said, if 
he should be minded to purchase, &c. (6) 

To the second question, whether this <£ 1,500 eiven by the 
will, should be intended in satisfaction of the £\,50O men- 
tioned in the agreement, or whether Mr.B. should have both? 
and it was clearly held that he should not, (7) in as much as 
the .£1,500 is to be raised out of the same lands, and the lands 
are thereby otherwise disposed of, so that it could not be in- 
tended (8) by Sir R. B. that he should have both. 



(4) JEmery ▼. Wait, 5 Yes. 849. So 
when parties agree that the price of the 
•object of their treaty shall be fiied by 
arbitrators, and these do not fix it, there 
Is no contract ; as the price is of the 
essence of a contract of sale, and the 
coort of equity cannot make a contract 
where tiiere is none. GowrUy v. Tk& 
Duke cfSomentt, 19 Yes. 431. 

(5) See, anU, c. 289, p. 217, and 
note 4, there : the rale is a general one, 
but admits exceptions, or there would 
freqoentlv be a fisilure of justice. 

(6) Howell ▼. George 1 1 Mad. 12. re- 
fefTing to Armi/^ ▼. Clarke Bunb. Ill; 
want of mutoality in a contract is suffi- 
cient groond for refusing to decree a spe- 
cific performance. 

(7; Richardson v. Creese, 3 Atk. 67 j 
BUnHy T. Widmare, 1 P. Wms. 3S4« 



(8) To make this inference irrefraga- 
ble, it is necessary to presume, that some 
further grounds for it appeared in the 
will itself, than are to be found in the 
report If the lands were otherwise dis* 
posed of for purposes which could not 
be answered if a charge of £t ,500 were 
first to be made gM>d thereout, that 
would, no doubt, strongly indicate that 
no such deduction was c6ntemplated : 
otherwise, there appears, prtma fade, 
no conclusive certainty that the testator 
might not intend tlie esUte to be taken 
cum mere. A legacy to a widow, to be 
raised out of the same estate of which 
she is dowable, or a devise of part of 
that very estate, affords no presumption 
against her title to dower : Lord Bffr- 
cheiter v. Earl of Effingham, Coop. S24. 

But 
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ATermcDtoiit ' But a question arose, whether the plaintiiF should be ad- 

of the will. mitted to read evidence to explain the testator^s meaning in 
that particular? and alleged that it might be so done; the 
question being only touching the personal estate, though it 
could not be so in a will touching lands, because by the sta- 

r 247 1 ^"^^ (^) ^"^^ ^^'' must be in writing, and no averment shall 
be received out of the will, but as to a personal estate it 
had been done so in my Lady Gainsborough* s case (10) in this 
court. 

To which it was answered per Cur\ that what was read 
there was in affirmance of the law (11) upon the will, which 
was to carry the personal estate to the executor, and that case 
stood singly by itself. But in the case of the Lord Falkland 
and Cary (12) it was denied that letters should be read to ex- 
plain the agreement, though it was then insisted on that letters 
were in writing, and so more certain. 

Avcnnent And the Master of the Rolls cited the case of Leake and 

Randal/, in Femon's case, in the fourth report, [p. 4.] that a 
collateral thing devised by a will could not be averred to be in 
satisfaction of dower, unless it did appear so to be by the 
will ; (13) but here the <£ 1,500 devised was not collateral, be- 
cause it was to arise out of the same land. 

The plaintiffs bill was dismissed as to the executing of the 
agreement in specie, but he was offered a decree for the <£ 1,500 
legacy, but then was to be injoined from proceeding at law, 
and had time to consider whether he would take it or not. 

• (9) 29 Car. 3, c. 3, s. 8. (If) AnU, c 29S, p. SfS. 

(10) Ante, c. 966, p. 188. (13) Birmingham t. Kirman, t Sch 

(t 1) Pole V. Lord Somen, 6 Yes. 326. and Le£ 453. 

' Reg. Lib. 1700. A. ^ol. 533. The cause was heard on the l3Ui of Ma^, and on 
the 3d of Julv the plain tiff declaring himself willing to accept the said Jtl>500, to 
as he might also be paid interest for the same from the death of Sir Rowland BcrlLe- 
ley 'f the court decreed accordingly : and also gave the plaintiff his costs. 



(C. 314.) Phillips v. Phillips. 

Bill on a gold- It was held by the Lord Keeper, that if a legatee accepted of 
p" L C 324. ^^^ executor a bill upon a goldsmith, and the legatee did not 
demand the same of the goldsmith, and after the goldsmith 
breaketh, that in this case the loss shall be to the legatee ; but 
if the legatee demandeth it in convenient time, and the gold- 
smith doth not pay it, but breaketh, then it shall not go for 
payment, but the legatee may resort back to the executor for 
his legacy. And it was said in this case, that four or five days 
should be a convenient time for this purpose. ( 1) 

(l) See the cases on this subject collected in Chittjr on Bills, t71. 
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Herne V. Herne. (1) . (C. 316.) 

Although it appeared by [the trustee's] own books, that mo- 
ney, which he received as trustee, was actually invested in the 
Eurchase of lands, which, if it had not been invested, would 
ave been subject to the Act of Distribution, held, that yef 
those lands were not liable to be distributed ; and the case of 
Kirk and Webb, affirmed in the House of Lords, was cited* 
Ante, Case 300. [p. 229* see note 9 there.] 

(1) S,C. Prec. in Cha.l63i S £q. Ca. Ab. 744. 

Reg. Lib, 1700. A. fol, 548. The Lord Keeper dismissed the bill, so far as ft 
tought to charge the lands purchased with payment of debts and legacies, and to 
hate the same considered as part of the personal estate. 



DE TERM. S. TRIN. 1701. [ 249 ] 

IN CURIA CANCELLARIJE. 



Squier V. Mayer. (1) (C. 316.) 

Held that a furnace though fixed (2) to the freehold, and Lord Keeper, 
purchased with the house, and also hangings (3) nailed to the Heir and eieca- 
walls, shall go to the executor, and not to the heir, and so de- tor. 
tennined, contrary to Herlakenden's Case, 4 Co. q*il dit nest 
ley quoad pr(tmissa, 

(1) S. C, t Eq. Ca. Ab. 430. disannexed without injury to the fabric 

(9) The qoet tion, in such case, will of the house, or was put up as an aoces- 

be, whether it is so fiied as to be essen- soiy to the carrying on tiade, it will be 

tial to tiie support of the building ; if so the property of the executor: Elwt$ v. 

the executor will not be allowed to re- Mawe, 5 Bast, 53. 

more it, 11 Vm. Ab. 166 ^ but if it can be (3) Harvey t. Harvey, t Str. 1 141* 



Duchess 
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(C. 317.) Duchess of Cjubvelandv. Executors of Geo. 

D ASH WOOD. (1) 

Lord Keeper. The Duchess having £^,1Q0 per ann. granted to her and her 
JJ^ ol the heirs by King Charles 2, out of the excise or customs, and 

having occasion to borrow a sum of money, Mr. Grey, who 

Scfifener. was gentleman of her horse, procured the same of one Rogers 

Ante, Cue t87. a scnvener, who was employed to let out money for the said 

Poft,CMeada executors, and gave him <£ 100 for procuration; the security 

given for it was out of this .£4,700 per ann. a propoition 

whereof was set apart, to be yearly applied towards this debt, 

till the whole principal and interest was discharged. 

Mr. Rogers had received «£2,900 for the use of the execu- 
tors, and gave his receipts accordingly, and had accounted to 
[ 250 ] the executors for above <£ 1,700, but about £\,\0O remained 
in his hands unaccounted for, and he died insolvent ; and the 
only question was, whether this loss should fall upon the 
Duchess or the executors i 

And it appearing that Mr. Rogers was agent for the execu- 
tors, not only in this but in other affairs, and that he bans- 
acted this matter on their behalf, save the writings executed, 
and paid the money lent, and the money was appointed to be 
paid at his house, and the writings being left with him, and 
for all that appeared continued at his house ; (2) they were 
both of opinion, that the loss ought to fall upon the executors, 
and not upon the Duchess, who, for all that appeared, was an 
utter stranger to Rogers before the borrowing of this money. 
And the Master of the Rolls took the distinction which he 
said had always been allowed ; that if a bond (3) be left with 
a scrivener, that is sufficient for him to receive the principal 
and interest, and the delivery up of the bond is a sufficient 
discharge to him that pays it. 

But if a mortgage were left with a scrivener, this is a sufr 
cient authority to him to receive the interest, but not the prin- 
cipal ; (4) and the delivery up of the mortgage by him is no 
sufficient discharge to the mortgagor, because the estate ouj^ht 
to be reassigned, which cannot be done but by the party him- 
self. 

But the Lord Keeper said he saw no reason for this differ- 
ence, but that in equity it would be all one, the money being 
really paid to the person who had the deeds in his custody; 
but the Master of the Rolls seemed to be of a contnuy 
opinion. 

But however, here the money was to be paid by instalments, 

(1) S, C. 2 £q. Ca.Ab.708. (S) Whitebck v. WiUtham, 1 SalL 

(i) Henn v. Conisby, 1 Cha. Ca. 93 ; 157. 

Gerard t. Baker, cited, ibid. 94 ; aiid (4) Whiteiock v. Waltham, ti6t mprk, 

•ee ParnlKcr w. Gaiukill, 15 East, 437. Martyn y. KmgtUy, Free in Cha. f09. 

principal 
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principal and iiiterefliC togetl^r, and it was plain he IukI ac- 
counted for part to the executors, (5) and no couBtermand had 
ever been given^ and therefore thought it reasonable that what 
was paid to Rogers should be allowed to the Duchess on ao- 
county her bill being to redeem. 

(5) The principal cannot avow the sane role bokka as to an infant's election 

act of bb agent as to part, and disavow to abide by any particular transaction of 

it for the rest : WiUon v. Poulter, % Str. his guardian, ante, c. 300, p. 230. 
86t ; Bmon v. Hydt, 1 Atk. 128. The 

Reg. Lib, 1700. A. foL 531. The court referred it to one of the Masters, to 
compote the principal and interest due to the defendants upon the mortgage of the 
Mid annuity, and to tax the defendants their costs ; and the Master, in taking the 
aiaid account, was to make to the pUintiff', the Duchess, an allowance for all such 
sums of money as were paid to the said Rogers the scrivener, for the defendants; 
the court being satbfied that the said Rogers was agent for the said defendants ; 
but the defendants were to stand in Rogers's place, so far as to have the benefit and 
advantage of what monies the siud Rogers lent to the Duchess out of his own mo- 
ney, in Uieir names, that was not repaid to him ; and upon payment of what should 
appear to be due to them, the mortgagees were to reconvey the annuity and all 
their right and title therein to the pkiintiAs. llie defendants were allowed their • 
costs. 



KiMPLAND V. Courtney. (1) \P^ 318.) 

A. POSSESSED of lands for a term of 1,000 years, deviseth the Lord Keeper, 
said lands to B. for 50 years, if she shall so long live, and after ^S^^ Cii?S09.* 
the decease of B. deviseth the same to C. and C. assigns his rs. c.^ 
interest to D. and the question was, whether this assignment Possibility as- 
was good ? ^gncd. 

It was objected that it was not, because it was but a possi- [ 251 J 
bility, because in the eye of 'the law an estate for a man's life 
is greater than a term for years, and the length of the term 
will not alter the case ; and although by presumption the term 
for 50 years would last longer than the life of B.yet B. might ~ 
outlive the term, and then be was to take an estate for life by 
the devise; and although in Lampetfs case and Matthew 
Mannings case, it was held that a term might be devised to 
one for life, the remainder to another, yet it is there held that 
the remainder man had but a possibility, which was not assign- 
able. 

But the Lord Keeper, having taken time to consider of the 
case, held the assignment to be good, and said this was a 
atronger case than £ampetfs, because the first devise being for i Co. 153. 
a term for fifty years only, the devisor had a remainder in him 
for the residue of the term ; but in Lampetfs case the devise 
beins for life, the devisor had nothing but a mere possibility ; 
and he said this is the case of Sheriff' and Wrotham, 2 Cro. 

(1) S. C. 2 Eq. Ca. Ab. 86. 

509. 
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509. and was like ' Locrqfi*^ case, (2) cited ii»< the Rector of 
Chedington's case. 

And he held that B. took no estate for life by implication, 
but in case he had over-lived the fifty years, then the execu- 
tor (3) or the devisor should have held it during the life of B. 
as when a devise is made to A. and the heirs male of his body, 
if he dies without issue, then to B. and his heirs, this will not 
enlarge the estate of A. so as to make him tenant in tail gene- 
ral, (4) for he shall have it only to him and the heirs mide of. 
his body. 



(2) 1 Rep. 155. It seems now quite 
settled that a possibility may be as- 
signed, and that a contract for that pur- 
pose irill be carried into execution in 
equity. Wamutrey t. Tanfieldt 1 Cha. 
Bep. SO; Goring v. BichtrUaffc, 1 Cha. 
Ca. 8 ; but the expectancy of an heir, 
presumptive or apparent, the fee-simple 
being in the ancestor, is not an interest ; 
and, therefore, not a possibility capable 
of being made the subject of either as- 
signment or contract : CarUton v. Leigh- 
ton, S Meriv. 671 ; Dot t. TomUimaiit 
2 Mau. and Sel. 170. 

(5) It would, certainly, be difficult to 
raise an estate for life, by implication, 
where an estate for years was expressly 
^▼en ; but if C, who was not to take 
till after the decease of B., was the exe- 



cutor of A. it would' be not less incoo-' 
sistent with the testator's Expressed in- 
tent, to allow him to take, otherwise 
than as trustee for the next of kin, be. 
fore the time fixed for the commence 
ment of his beneficial interest. A devise 
after the death of the devisor's wife^ 
will give the wifis an estate for iife^ by 
implication, if the devisee is the testt- 
tors heir : Gardner v. Sheldon, Yaiuh. 
963 ; Upton v. Lord Ferrert, 5 Ves. 
806 ; pott, c SS8, p. 270. 

(4) Such an implication, instead of 
being necessary to make the will con- 
sistent, would be contrary to its obvious 
intent ; and it is to answer the intention 
of the testator, that recourse, where ne- 
cessary, is had to implication. Conftm 
▼. Helyar, t Cox's Ca. 348. 



l^ig* Lib, 1700. A. foL 404w On a bill of review brought, tins decree wis 
affirmed. 
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(C.319.) 



Shales v. Shal£s.(1) 



not a trust 



Lord Keeper. Jo. Shales the father, having several sons, purchased the ia- 
JlT!"!!!!!."**"^ beritance of several houses, &c. in the name of his second son, 
and died ; and the youngest son, who by the custom of that 
place is heir at law, preferred his bill against the second son, 
to have a conveyance of the estate to him, alleging that the 
second son was only a trustee for his father, and that he being 



(1) S. C. 1 £q. Ca. Ab. 382. 



heir 
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heir to his father^ was intitled to have an execution of the 
trust, and a conveyance to him and his heirs. 

It was plain in this case, and so proved, that the father paid 
all the purchase money, and that he had laid out great sums 
of money in building upon it and improving it On the other 
side it was proved that the father, before he purchased, de- 
clared he intended it for his second son, and some other parol 
discourse to that purpose. 

Cur*: Dismiss the bill, for that it is a settled rule in this 
court, that whenever a father purchaseth in the name of a child 
unprovided for, it is intended a provbion and not a trust, (2) 
unless it be otherwise proved, and the proof lies on the other 
side, (3) and it was also before the statutes of frauds and per- 
juries, (4) and is stronger since, because declarations of trust 
ought to be in writing, though in other cases (5) a trust will [ 
result where it appears that another paid the money. 



(t) Ante, c 6, p. 6 ; Muntma ▼. Mium- 
•Mi, f Vera. 19 ; Dyer t. D^er, 2 Cox's 
Ca. 9fl ; where all the leading authori- 
tiet on the Mibject are brought forward* 

(3) AxUt c 36, p. 54, note 1. 



(4) S9 Cha. S. c 3. 

(5) Anon, t Ventr. 361 ; Lade ▼: 
Creddock, 3 P. Wms. 159 ; H^rey ▼. 
Suele, S Ves. and Bea. 390. 



253 ] 



Reg, Vk, 1701. B.feL 7. The decree, as entered, confinns the report 



(C. 320.) 

A MAN made a lease of a piece of eround, and the lessee co- Bfasterof the 

Tenanted to build, and having occasion for money, mortgaged ^^^^ 

his lease by assignment, and died insolvent, and the lessor pre* 

ferred his bill against the mortgagee, to compel him to build 

and to execute this agreement in specie ; and it was decreed 

that the mortgagee should build according to the agreement of 

the mortgagor, so that he could not quit the lease, (1) though 

he would be content to lose his money, prout diet fuit al tnoy 

per Mr. Foley. 



(1) Cuberd T. AUamey General, 6 
Pr. 461 ; WiUiami t. Batmquet, 1 Brod. 
and Bmg. 261 ; PiUdngtan v. Shaller, 
S Vera. 374. In the earlier case of 
^arJIcet ▼. SntUh, ibid, 275. the plaintiff, 
voder saoukr circomstances, was left to 
hb remedY at coraaion law ; but in Lucas 
▼. Comerford, 1 Ves. jon. 235. though 



the court would not undertake to direct 
the biulding, the plaintiff was not dis- 
missed, at once, to law ; hut it being only 
an equitable mortgage, the defendant 
was decreed to take a formal assignment, 
at his own expense, to enable the plain- 
tiff to bring his action. 



DE 
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(C. 321.) Eabl of Kildare v. Kent, If e c(mt\ 

Lord Keeper. RicHARD Kent having devised his real and personal estate to 
Debts paid his executors^ for payment of debts and legacies, and the cre- 
Jl^^oS?" ^*^" having preferred their bill to have satisfaction of their 
ft^etukot^ several debts out of the said estate ; upon hearing of the cause 
tost, Cmse S39. it was decreed that the several creditors should come in before 
[ 254 1 ^h® master^ and prove their debts, and receive satisfiiction for 
the same out of the testator*s personal estate, according to the 
course of law in payment of debts by executors or administrt- 
tors ; and there bemg <£800 in the Master^s hands, to be dis* 
tributed among the creditors, as the court should direct; and 
the creditors having preferred their petition to have the direc- 
tion of the court therein, it was iosisted for some of the cre- 
ditorSy that they had obtained judgments for their debts, that 
they ought to be preferred to creditors by simple contract 
And on the other side it was insisted, that the testator at the 
time of his decease owed no debt upon judgment, and that 
th^y, who had obtained judgments by contrivance against the 
said Jo. Kent, did by their bill charge themselves to be credi- 
tors by bond only, and that the bill was brought on behalf of 
themselves, and all other the creditors of the said testator; and 
did hope, that the said testator^s estate should be applied for 
satisfaction of his debts, according to his will, and should go 
accordingly without preference^ share and share alike; and 
that they who had got judgments should not make use of tht 
same to defraud the rest of the creditors : whereupon it was 
ordered, that the said testator's real and personal estate should 
be applied amongst the creditors share and share alike; with- 
out preference. ( 1 ) 

(1) See, amtc, c. 136, p. 121, note 4; ttit 3 W. and M. c 14^ •. 4. 



(C. 322.) Brbwen V, Brewen.(I) 

lord Keeper. Mr. Brewen, upon his marriage with Sir F. Winnington's 

^^ daughter, in consideration of ^"4,000 portion, settled his esUtc 

^^^^gedupon 

(1) &C.Prec.inCha.l95i2Vem.4S9;l£q.Ca.Ab.267i2£q.C«.Abi36& 

of 
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of £400 per annum, to the use of himself for life> remainder 
to his intended wife for life, remainder to trustees for 1000 
jears, with remainder to the first and other sons in tail male 
successively, remainder to his own right heirs. 

The trust of the term for 1000 years was declared to be, 
that in case he should leave no issue male, who should arrive 
to the age of twenty-one, or in case the issue male should die 
unmarried, then to raise £SflO0 for such daughters, to be paid 
within one year after the death of the father or mother. 

He having issue by his wife one daughter only, the lands 
settled for jomture being incumbered, deviseth part of the join- 
ture lands to his wife in fee, upon trust, that, first she should 
make up her jointure £400 per ann. and should raise £S,000 
for her daughter as a portion, and after the said jointure made r 255 ] 
up, and the said £3,000 raised or secured, that then she should 
convey the inheritance of what should remain to his brother 
B. Brewen. 

The daughter preferred her bill to have this £3,000 paid or 
secured, and pending the suit died, being about five years of 
age ; and the mother, as administratrix to her daughter, revived 
the suit: and the main point was, whether this portion of 
«£3,000 should merge for the benefit of the heir at law, the' 
daughter dying an infant, or whether the mother should have 
it as administratrix to her daughter i 

And it was admitted on all sides, that as it stood upon the 
deed of settlement, the portion sunk for the benefit of the heir 
at law, the daughter dying before it became payable, according 
to the Lord rcnohtfs case, (2) which was affirmed in the 
House of Lords ; and that point hath ever since been a settled 
point : and so it was held also in the case of Bond and Bond, 
and of Yates and Fettiplace, (3) which cases went up to the 
House of Lords, and were there resolved accordingly. 

And as it stood upon the will, it seemed to be relative to 
the settlement, because the words immediately foregoing, viz« 
To make up her jointure, must relate to the settlement, or else 
were not intelligible : and this seems to be a farther security 
for the portion mentioned in the settlement; and although no 
tinie be limited in the will for the payment of it, yet a time 
being limited in the settlement, the time shall be intended the 
same. 

But if a portion had been appointed by the will, without 
relation to the settlement, and no time had been appointed for 
the .payment of it, it must have been payable {>resently. (4) 

But the Lord Keeper seemed to hold, that if it had stood 
singlgr upon the will, yet being mentioned for a portion, and 
the daughter died before she was marriageable, (5) it should 

(f) Amu, c 104» p. 9S, and tee nota (4) Cawptr ▼. Seott, 3 P. Wmt. ItO. 

S, thcie. (5) Godwin w. Munday, 1 Br. 195. 
(5) Amu, c Sit, p. 144. 

T 2 have 
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have merged for the bene£( of the heir, and no difference when 
a portion charged upon lands of inheritance is given by will, 
or when it is by settlement ; for in both cases it shall merge 
for the benefit of the heir, though formerly it was held it would 
not do so in the case of a will : but that was since resolved in 
the case of Smith and Smith ; and that when it is given for a 
portion, although no time limited, yet it shall not be paid till 
the party is capable of marriage. 

And it was held by the Lord Keeper, and agreed by the 
[ 256 ] Master of the Rolls, that where a portion is by deed or settle- 
ment made payable at eighteen or marriage, and no provision 
for maintenance in the mean time, there it the father dies be- 
fore the portion is payable, this court may allow a mainte- 
nance, (6) and did in this case allow the mother after the rat^ 
of 100 marks per ann. for so long as the daughter lived after 
her father. 

But it was agreed on all hands, that where a legacy is given 
out of a personal estate payable at twenty-one or marriage, and 
the legatee dies before, it shall go to the executor or adminis- 
trator. (7) 

And if no time of payment is mentioned, it is payable pre- 
sently : and the Lord Keeper seemed to be of opinion, that 
the maintenance should be out of the interest of the portion; 
and that where it was payable infuturo, the court might order 
it to be put out at interest, and the maintenance to be paid 
out of the interest. (8) 

(6) Boyeot v. C(4ton, 1 Atk. 556, 557. (8) Ante, c. 50, p. 45. 

(7) Jaektm ▼. Jaekton, 1 Ves. sen. 
218 ; ante, c. 26, p. 25. 



(C. 323.) FOTHERGILL V. FoTHERGILL. (1) 

Lord Keeper, Abr. FothergiU having an estate in Yorkshire and Durham, 
rL"^'^^**** settled his estate to the use of his son Thomas for life, with 
Defective cxc- '"^'^^^'^^^r over, with a power for Thomas to limit any part of 
cation of power ^^^ estate, not exceeding £\00 per ann. for a jointure for any 
•applied. wife he should marry : the lands in Durham being j£lQO per 

iS^f^^ ^*^' ^'^^' ^^^ charged with £\00ver ann. to the widow of Abr. F. 
for her life^ he limits the ct 100 per ann. out of this estate 
(which being charged with the ^100 per ann. was not sufficient 
in value), and covenants in the deed, that in case the vialiitf 
should be defective, that it should be made up out of his other 
estate ; and the estate being defective, the widow brought her 
bill to have it supplied out of the Yorkshire estate : and it was 
decreed that it should so be. (2) 

^1^ S. C. 1 £(^. Ca. Ab. S22. of Cevrntry v. Coventry, bett reportid it 

(t) The question, with all its princi- the dose of Francis't Maxims of Eqoitj. 
pies, is fuJJy discussed in the great case 

And 
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And it was held bjF the Lord Keeper and Master of the 
Rolls, that whenever a conveyance is made upon a good con- 
sideration, if there be any defect in the execution of it, that 
this court hath always supplied the defect; as in case of a 
feoffment, to supply the defect of livery, (3) In devise of a copy- 
hold, to supply the defect of a surrender ; (4) and much more m 
case of a power, (5) as where any circumstances (6) are omitted 
in the execution of it : and one reason given was, because the 
circumstances are imposed only that the party may not be 
surprised in the execution of it. 

And it was further held, that payment of debts, provision [ 257 J 
for.a .wife and children, marriage or purchases, were conside- 
rations for which this court had supplied such defects : (7) and 
though provisions for wife or children after marriage are not 
valuable considerations, yet they are good considerations, and 
were always helped in this court ; and therefore where a devise 
of a copyhold was made to a younger son without a surrender, 
he was always relieved against the heir at law ; although it was 3 Chan. B«p. 
objected, that the heir at law is as nearly related as his brother, ^^' 
and having the law of his side, this court ought not to inter- 
pose ; but the contrary hath been always held ; and so the 
plaintiff here was relieved, the husband having covenanted 
that, in case these lands were not sufficient, it should be made 
up out of the other estates which he had a power of, although 
he was only tenant for life of them. 

(3) Jachan t. Jackton, Sel. Ca. in cannot relieve against non-execution. 

Cha. 81. Holmet ▼. Coghill, 12 Ves. 215 ; Shannon 

f4) See, now, 55 Geo. 5. c. 192. ▼• Brad$treet, 1 Sch. and Let 63. 
5) GtfMioy ▼. ButcKtr, 9 Ves. 394b ^7) Honey t. Harvey, 1 Atk. 563. 

(6) But the intention to execute must and cases cited in Mr. Saunders's note 

appear ; a court of equity will supply there, 
defects in the execution of a power, but 

R^. Lib. 1701. A. foL 473. Decree, — that the defendant, the younger son, 
should be admitted to tlie copyhold : and that the widow should be paid £20 per 
annum, to make up her jointure a full and clear £100 per annum, subject only to a 
deduction for parUameutary taxes. 



Crawley v. Crowther. (C. 324.) 

It wa« held and admitted, that if a man receives a goldsmith's ^^^^ Chancel- 
bill in payment for money, and he that receives the bill never **'* 
demandeth it in three or four days time at the most, and after- ^*\^"^picd 
wards the goldsmith breaketh, that this neglect shall occasion }„ payment. 
the loss to fall upon the receiver; but if the goldsmith breaketh 
in three days time, the loss shall fall upon him who gave the 
bill for payment; for although taking a goldsmith's bill is pay- 
ment prima facie, yet it is subject to that contingency, that the 
bill may be had if it be demanded in three days time ; and that 

the 
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the Lord Keeper said was* the practice in Guildhall, when he 

practised there; and it was said to be so held in a case be- 

Ante, Case 314, tween PJuUips and Phillips, heard by the Master of the Rolls, 

Ojnd reference that accepting a bill is no payment, if the money be afterwards 

^^'^ lost without any default of him that taketh it. But in this case 

the plaintiff was offered his choice at the goldsmith's shop, to 

have either his money or a bill» and he chose a bill, and the 

next day the goldsmith broke; and therefore the loss fell not 

upon the party who paid the money, but upon the plaintiff; 

for it was his own fault that he would not take his money. 

It is now likewise held, and the practice is so, that if a man 
receives a note for money payable upon demand, be need not 
prove any consideration.(l) 
[ 258 ] If a bill be payable to A. or bearer, it is like so much 
money paid to whomsoever the note is given, that let what ac- 
counts or conditions soever be between the party who gives 
the note, and A. to whom it is given, yet it shall never affect 
the bearer, but he shall have his whole money .(2) 

(1) PhiUMrk t. PUtekteell, 2 Mau. be shown. Bithcp t. Young» f Bos. and 
^d SeL 395. Such a note in itself im- Pull. 81. 
ports confideratioD, onlcw the contrary (t) Grant ▼. Vaughanf 3 Burr. I5f4. 



(C. 325.) Price v. Perrie. 

Lord Chancel- It was held, that if an estate mortgaged be once redeemable, 
}^' it shall always be so till released or foreclosed :(1) asif amort- 

decnaabSB."'' S^^ ^^ made with a condition, that if the mortgagor pays the 
money at any time during his life, the mortgagee shall recon- 
Ante, Case 79. vey . This may be redeemable by his heir after his decease, not- 
95, [and notes.] withstanding the redemption is limited to the mortgagor 

during his life only. 
Ante, Case 280 . So if a mortgage be made redeemable, upon payment of the 
b, [and note.] mortgage money at a certain day, but if the money be not 
then paid, that if the mortgagee will pay a further sum to the 
mortgagor, that then his estate shall be absolute, or that he 
will make him a further conveyance, or any thing to that 
effect, this estate is notwithstanding redeemable after the day 
of payment, and the mortgagee cannot enforce the mortgagor, 
after default, to make him an absolute estate, until he fore- 
closes him. 

(l) But see antet c. 67, p. 60, and medies of the parties ought to be reci- 
the note thereto, that length of time may procal ^ ante, c 195, p* 150. 
bar redeaption. See, Jso, that the re- 
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Penh AY v. Hurrell.(1) 



(C. 326.) 



The Lord Keeper, after consideration had, and a case being Vide Lord Bed- 
stated, gave his opinion, that A. had an estate for life by im- ^i^'* ^^ 
Elication, and so the remainders all good, there being a free- ^^ CMe«86 
old to support them; and be went upon the case of Pybus ^iSi/saf. ISC.} 
and MUford, in 1 Mod. Rep. 159, and brought the book into 
court, where it seems to be the opinion of my Lord Coke and 
Hale, that as well in a fine or feofiinent, as in a covenant to 
stand seised, so much of the use as a man did not depart with^ 
iremained in him; and so be said is the 1 Inst. 22, and gave 
judgment accordingly, 

2v. J3. If this resolution holds throughout, there can hardly 
be any such thing as a [badly limited] contingent remainder; 
for if a freehold be not limited away, it remains in the feoJSfor, 
in case of feoffiment, and so will support any contingent limi- 
tation. (2) 



rn S.C.f Vera. 370. 



This objectioii will be qualified 
by leoollection of tlie nile, that, where 
a use is expressly limited to the owner 
of the estate, be will not be allowed to 
t^e any resulting, or implied, use, in- 
eoosbteDt with the use Kmited to him. 
If, tlierefore, an estate for years had, in 
this case, been limited to toe settler, he 
t#onki not hare taken an estate for life 
against the express words of the settle- 



ment; and a subsequent Hmitadon of 
the estate would have been toM at arc 
mainder, Adamt t. Socage, 2 Salk. 679 ; 
BawUy t. Holland, t £q. Ca. Ab. 755; 
but m Serjeant Hill's MSS. a auecy b 
made, " whether this would not be good 
"ata tprn^iug utef* Here, however, 
as no express estate for years was limited 
to the settler, and the present freehold 
was not limited away, it resulted, so as 
to support the limitations in remainder. 



Rig. Lib, 1701. B.foL 551. The decree affirmed, on a rehearing. 



Lady Holcroftv. Smith. (1) 



[ 259 ] 
(C. 327.) 



A QUESTION arising whether an inroUed deed should be evi- Lord Keeper, 
dence without further proof, a difference was taken where the 
estate passeth by the inrolment, as in a bargain and sale, there Inrolin^"^ 
it is an evidence ;(2) but where it is only for safe custody, ^^*"«***^* 
there is not; (3) otherwise than against the party who sealed rs,c.] 
it, and all claiming from, by or under him, and so far it shall.(4) 5 Lev. 388. 



(1) S, C. 1 Eq. Ca. Ab. 324; S £q. 
Ca. Ab.4ia 

(f) SmartU v. WiUiam, 1 Salk. €80, 
(a typogrHphical error in wliich u oor- 
netted & BulL N. P. fd6. It was the 
hmrgaiaar, not the bergahi«e, who ac* 



knowledged the deed.) lUtd v. Hopper, 
3Pr. 507. 

(5) Edm ▼. Chalkkm, 1 Keb. 117 j 
but see Bull. N. P. ubi tupriL 

(4) See 1 Pbill. on Evid. 409, 410, 
(dd edit.) where the aatbority of the 
present case b leBed on. 



lU^, Lib, 1701. A.foL 425. By consedt of the parties, it was ordered that the 
deed in question shoUfd be read at the trial at law which was directed in this ease. 

Mrs. 
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(C. 328.) 



Mbs. Ash's Case. (I) 



Luoa^ 



[ 260 



She being found a lunatic, the custody of her was granted to 
Mrs. Windham, her sister, and being in custody, Mr. Packer, 
by force, breaks in upon her keepers, and gets her to churck, 
and there marries her: and it was held in this case, 

1st. That the marriage of a lunatic (2) doth not determine 
the custody of her, for the custody may be continued notwith- 
standing the marriage ; and if a woman that is married after- 
wards becomes lunatic, the custody of her may be granted : 
and so it was done in the case of Mr. Fane of the Temple; the 
wife having a separate power, by inquisition was found a Iuna-« 
tic, and the custody of her granted at first to some friends of 
Mr. Fane, and afterwards to Mr. Fane himself, and so now 
continued .(3) 

2dly. It was held, that a lunatic during his lunacy is not 
capable of marriage, but in lucid intervals he may; and if such 
a marriage should be had during the lunacy, the civilians held, 
that by subsequent consent it might be made good, as the mar^ 
riage of an infant before the age of discretion may be made 
good by a subsequent assent. 

3dly. That the prerogative of the crown touching idiots and 
lunatics was regium munus, before(4) the statutes for that pui^ 
pose; and it was a duty originally incumbent on the crown to 
take care of those who were not capable of taking care of 
themselves. 

4thly. That if a lunatic recovers his senses, he ought to be 
delivered out of custody, and for that purpose may petition to 
be inspected; but that it was not to be tried by inspection only, 
] but by examining witnesses also, to see whether her being re- 
stored to her senses was of any continuation, and so like to 
hold. (3) 

One Greno's case was cited, who married during his lunacy 
and commitment, and afterwards that marriage was dissolved 
in the Spiritual Court, in my Lord Somers's time ; and my 
Lord Coke's opinion denied, that a lunatic is capable of mar- 
riage. 

In this case Mrs. Ash and her husband, and the Parson and 
Mr. Packer, were committed for their contempt (6) to the 
court, in carrying on this matter whilst she was in the custody 



(t) S. C. Free in Cba. fOS; 1 Eq. 
Ca. Ab. f78. 

<(2) Such marriage is, now, absolntelj 
Toid« by Stat 15 Geo. f. c. 30. 
^ (3) So, if the husband become a lona* 
tie, the wife, unless some very decided 
objections are proved, will be appointed 
coniinittee of his person. Lady Wen- 
tmin's case, 1 P. Wms. 70«. 



(4) Oxendtn v. Crompton, t Ves. Jan. 
71; es parte GrimUatu, Amb. 707; 
though Lord Coke in his td Inst p* 14^ 
expresses a different opinion; whieb, 
however, he contradicts in BevtrUy** 
case, 4 Rep. It6. 

(5) Ex parte Ferrart, Mosel. 35t; ex 
parte Holy land, 11 Vfs. ] 1. 

(6) Smart w^Taylar, 9 Mod.- 98. 

of 
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of the court; but she and her husband were committed toge- 
ther, for it appeared that she was mistily recovered per con- 
sortium mariti, and was very sedate in courts but not discharged 
till further trial. 



Lady Holcroft if aV v. Smith. (C^ 329.) 

>NoTB. A settlement of Sir G. Bineon, under which the Eridence. 
plaintiffs (who were his sisters) claimed, being lost, but being Ante, Cam St7. 
proved in Chancery(l) by the plaintiffs themselves thirty years f^* ^'1 
since, who were not then concerned in point of interest, but 
are since intitled by that deed; it was ordered that a copy of 
the deed should be admitted to be read at law, and likewise 
that the plaintiffs depositions should be read to prove the 
deed^ although they now claim under the deed.(2) 

(1) As to the mode of proTing a set- (S) Glyn t. Bavk of England, 2 Ves. 

tfement, or will, in Chancery, see Hiode, sen. 4); Hawt ▼. Hand^ S Atk. 616; 
S66. Gou T. Tracy, i P. Wms. f88. 
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Chase v. Box. (C. 330.) 

It was held, that if a man is indebted to another for principal Lord Keeper, 
and interest, and payeth money generally, that it shall be ap- P»y "«**<»'■ 
plied in the first place to sink the interest before any part of ^^^ ^ *^ 
the principal shall be sunk. 

And so it was held by the Lord Keeper upon the same rea- 
soning, that if a man oweth money upon a bond which carrieth 
interest, and a book-debt which carrieth no interest, and pay- 
eth money generally, it shall be applied in the first place for 
payment of the book-debt : but that was denied at the bar, 
because when a man payeth money, it shall be applied as he 
intends that pays it ; and, therefore, where both parties are 
silent, it shall be intended in discharge of that which is most 
beneficial for him that pays it, and that shall be to sink the 
debt which carries interest ; and said there were precedents 
for it. 

But it was agreed on all hands, that if at the time of the 
payment of money, he tliat receives it declares that he receives 

it 
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It upon one account, and he that pays it declares that he pa]rs 
it upon another account, there it shdl be applied according to 
the declaration of him that pays it.(l) 



his election iromediatelj, appl^ socfa 
payment to what account he pleases; 
where no express appropriation u made 
hy either pajrty, the legal presumption 
is, that the first hem on the debit side of 
the account, is discharged or reduced* 
by the first item on the credit side. In 
aumtphn r, 8eM, 1 Baroaid. K.B.B. 
1S9, the court declared that such • qaes^ 
tion could not be properly examined at 
common law ; but was more fit ftir a 
court of equity. 

Reg. Ub, irof . k»JoU 185. The entry confirms the above report of the Lord 
Keeper's decision. 



(1) See every branch of this Question 
fully developed, aiid all the leading au- 
thorities, except that in the text above, 
cited in Clayton's case, 1 Meriv. 572 to 
611 ; see, also, Bodmkmm t. PunAos, % 
Bam. and Aid. 45 ; Brocke v. Endertnf, 
t Brod. and fiing. 73. The result seems 
to be, that, where any payment is ex- 
pressly made, al the tune, upon a parti- 
cular account, it must be so applied ; 
but if the payment is made indefinitely, 
Ibe creditor May, provided he makes 



(C.330.b.) 



Cbaritiet. 

[ 262 



It was said, and not denied, that if a man deviseth a sum of 
money to such charitable uses, as he shall direct by a codioi 
J to be annexed to his will, or by a note in writing ; and after- 
'wards leaves no direction, neither by note nor codicil, the 
Court of Chancery hath power to dispose of it to such chari- 
table uses as the court shall think fit : and so it was held io 
the case of Mr. Sidrofen*^ wiU, (1) and the case of one Jona; 
but if the will points at any particular charity, as for mainte- 
nance of a schoolmaster or poor widows, then the Court of 
Chancei7 ought not to direct it to any other purpose (2) bat 
such as is pointed at by the will ; as if the devise should be 
for such school as he should appoint, and appoints none, the 
court may apply it for what school they please, but for no 
other purpose than a school, although it may be for what 
school the court thinks fit. 



(1) Reported 1 Vem. ?24, and cited 
from Reg. Lib. in note to Moggridge v. 
Thackwell, 7 Ves. 4S ; it is also cited in 
Mills V. Farmer, 1 Meriv. 60 ; and Lord 
Eldon, C. (ibid. p. 59 and 95) refers to 
the principal case, as " one to which he 
could find no contradiction elsewhere ;" 
and his Lordship, though he expressed 
his dislike to such discretionary juris- 
diction, felt himself bound, by tlie au- 
thority of the present case, and decided 
in conibnnity thereto. See, pott, Ap- 
pend, c. 26. 



(t) " The conrt will not direct flie e» 
ecotion of a trust of a charity in a iM» 
ner different from that intended, ctcept 
so far as it sees that the intention cannot 
be executed literally ; but that another 
mode may be adopted consistent wilk 
the testator's general intention, so as to 
execute it, though not in mode, in sub- 
stance." Per Cur. in Attomef-Genod 
V. BoulUbee, t Ves. jun. 387. 



Rudy EBP 
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RUDYEBD V. NeRNE. (I) 



(C.331.) 



By articles of marriage, in consideration of «£l,200 paid and lord Keeper, 
secured to be paid by the woman, in part of her portion, and jl^^"*** 
also in consideration of j£ 1,200 more, which is due and pay- Portion, 
able to her out of the city of London, the intended husband Ante, Caw t84. 
covenants to settle certain lands, and covenants that they are p^^Q|^<^ 
of the value of <£240 per ann. the husband dies, the <£l,200 [and notes to ' 
orphanage-money still continuing in the city of London : and eacb.] 
the question was, whether this <£l,200 orphanage-money 
should go to the wife, or to the executor of the husJ^nd ? 

For the executor of the husband it was urged, that these 
articles import an agreement that it should be paid to the hua- 
band, inasmuch as it appears, that the jointure being jutft 
i£240 per ann. was according to the usual course adequate to 
the <£ 1,200 paid and secured to be paid, viz. £\Oper ann. for 
every <£iOO, and the other .£'1,200 paid and secured, being 
mentioned to be part of her portion, implied that the other 
part, viz. the orphanage £\,2O0 was to be paid to the huaband 
also. 

For the wife it was argued, that being a chose in action, it Ante, Case so, 
did belong to her by law ; and although they admitted, that, [and notes.] 
in case there had been any express agreement, it would have 
belonged to the husband, although not recovered in his life* 
time, yet that here was no express agreement for that purpose : 
and of that opinion was the Lord Keeper ; and he said, al- 
though an estate may arise by implication in a will, (2) because 
the party is supposed to be inops consilii, yet it will never arise 
by implication m a conveyance ; (3) and what is said in this [ 
deed imports no more than what the law implied, viz. that she 
had such a fortune in the chamber of London, and if he re- 
covered it out in his lifetime, it was his, but if not, it re* 
mained a chose in action, and would go to the wife ; and so Chote en action, 
dismissed the plaintiff's bill, the plaintiff being executor of 
the husband ; but most of the bar differed from my Lord in 
opinion. (4) 



263 



} 



(I) 5. C. 
I. Ab. 137. 



Free, in Cba. 209 ; 3 Eq. 



Ca. 

(f ) Gardner v. SheUUn, Vaugh. 263 ; 
^1, c. 338, p. 270. 
' (3) See, ante, c. 300, p. 230. The 
generality of the dictum^ however, roust 
at least be restricted : in conveyances 
to uses, it is every day's experience, 
that, an estate may result or arise by 
implication ; and, even where the con- 
veyance is by common law, if it clearly 
appears that the money was paid by 
another, the nominal purchaser will, in 
e<iuity, be considered only as a trustee ; 



and the beneficial ownership will, by 
implication, be held to belong to the 
party who advanced the purchaie-ino- 
ney, Ryatl v. Ryall, 1 Atk. 59. 

(4) And numerous subsequent cases 
appear to have established, that where a 
husband makes a settlement, in consi- 
deration of the wife's fortune, that for- 
tune, though consisting of ceases en ae- 
twn^ is looked on, without any more par- 
ticular agreement for that Durpose, as 
purchased by him. and win go to his 
executors. See authorities collected in 
note to 3 P. Wros. 199 ; but to make 

the 
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the hQiband a purchaser of the whole of or clearly import that intention. Cmr ▼. 
his wife's fortune, future as well as pre- Taulor, 10 Ves. 579 ; B€Maon r. BcUatiM, 
sent, the settlement must' either express, 1 Vem. 15. 

Reg. Lib, 170f . B. fol, f 8. The court saw no reason to give the plaintiff any 
relief in equity, and therefore dismissed his bill. 



tribute. 



(C. 332.) Pawlett 4r ux* v. Lady Morley, Lord Herbert 4r flf •(!) 

Lord Keeper. The Lady Morley being executrix to Sir Charles Moriej, and 
SSS!** ^ **^ *® plaintiflF having married one of the daughters, preferred 
'** his bill for a distribution ; Sir Charles Morley having made 

his will^ and his lady executrix, gave <£ 1,000 a-piece to his 
daughters, and some jewels and other things to his lady : and 
one question was, whether my lady should have the whole sur- 
plus as executrix ; for although it was agreed, that as the law 
IS now settled since the case of Foster and Munt,{9) that where 
a particular legacy is given, and no disposition of the surfdos, 
there shall be a distribution, yet here it was insisted upon, 
that so near a relation as the wife being executrix, it could not 
Antc^ Caae t85. but be supposed the testator intended her some benefit by 
making her executrix : but it was decreed, that she having a 
particular legacy given, should distribute the surplus ; and -so 
it was said it had been already settled, even in the case of a 
wife executrix, in the case of Kandall v. Bookey.{S) 

But where an executor is made, and no particular legacy 
given, nor any devise of the surplus, then the executor shall 
have the surplus ; and said it was held in the case of Sir Jo. 
Packington and Sir Cyril Wyche. (4) 

And a portion for the plaintiff being to be raised out of the 
rents, issues and profits, to be paid at eighteen or marriage, it 
was decreed that it should be raised by mortgage ; and so it 
shall be done in all cases where the rents and profits will not 
raise it at the time it becomes payable, and that even in the 
lifetime of the father ; as where an estate is limited to the 
father for life, and after a term to trustees to raise portions, if 
those portions become payable, the trustees may be decreed 
to raise it upon the reversionary term, even in the lifetime of 
the father. (5) 



Fortkni. 



(1) S. C. t £q. Ca. Ah. 436. 

(f ) 1 Vem. 473. 

(3) Free, in Cba. 16<. 

US 1 Br. P. C. 37 J. (fol. ed.) 

(5) See the leadine cases, upon this 
subject, collected, and judicially 'com- 
roented upon, in Codrhigton v. Lard 
Foley, 6 Ves. 379 ; by which the prin- 
ciple of the decision in the text is con- 



Brmed ; though it has been repeated]/ 
laid down, by successire great judges, 
that the court will lay hold of any words 
from which it can be fairly inferred* that 
it was not the intention to raise the por- 
tions during the life of the parents. Bat 
the intention, fairly inferriole, nay also 
lead to the opposite oonclusioD; see, 
posf, c 340, p. £71, and Append, c. 15. 
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Lord Peterborough v. Lady Duchess op Norfolk. (1) (C. 333.) 

It was agreed^ that depositions taken in a cause, where tenant Lord Keeper, 
for life only was party, could not be made use of as evidence Erkleiice. 

g;ain8t the reversioner or remainder-man : (2) and my Lord 
eeper declared his opinion, that depositions taken in a 8uit» 
where tenant in tail was party, could not be made use of 
against the issue of tenant m tail, (3) because he comes in by 
a title paramount per ybriTiaiii doni; and although tenant in 
tail hath a power over the estate, and may dispose of it, yet 
if he in a bond binds himself and his heirs, the issue in tail is • 
not bound ; but if tenant in fee is party to a suit, the deposi- 
tions taken in such a cause may be read against his heir. 

(1) & C. Prec. in Cha. «!«. 
. (f)Cc 



Coke ▼. Fountain, .1 Vem. 413 ; 
amu, c. t58, p. 184 ; imd the 
cited in next note. 
(5) Bot see Giffard ▼. Hort, 1 Scb. 
and Lef. 408, that a decree against tlie 
tenant in tail binds the remainder-man ; 
who, howerer, may appeal, or have the 
cause reheard, though he was not a party 
thereto, his interest being affected by 
the decree. It is true that in the great 
case of The Kmg ▼. the Countea ofAnat^ 
del. Hob. Ill, depositions taken against 
a tenant intail were not allowed to be 
read against a remainder-man ; but we 
learn from the ninth resolution in that 
case, want of privity was neither the 
only nor the pnncipal reason for reject- 
ing those depositions ; which had been 
taken by a court not competent to hold 
plea of freehold. It cannot, I trust, be 
thought iuYtdious to observe, that in the 
note to Byom r. Booth, 2 Pr. 235, The 
King r. Anmdel is cited, instead of Dm- 
eret ▼• Arundel (therein alluded to) ; but 
the resolutions in the two cases were pre- 
cisely opposite ; in Daeret r. Arundel 



the depositions were allowed, b^ spedai 
direction, to be read, they bemg little 
questioned by the defendant's counsel, 
though they were taken on petition 
only, without bill or answer. The ob- 
scurity which hung over the subject has 
been dispelled by the judgment in 
Umfd V. JoNes, 9 V es. 52, 57, which is 
too full of matter easily to bear abridg- 
ment; but the short result, as princi- 
pally bearing upon the present question, 
IS that, it b of absolute neoessiff , when 
it is once said the tenant in tail shall 
represent the whole inheritance, that all 
the benefit, or disadvantage, of a pro- 
ceeding bv, or against, biro, must d^ 
volve on those claiming to succeed to the 
inheritance ; and, of course, evidence 
taken in a suit to which the then tenant 
in tail was a party, may be used for or 
against the subsequent tenant in tail; 
unless some equities can be shown con- 
tradistinguishing his case ; and the only 
difference in the case of a remainder- 
man is, that he is not bound by Uie 
shape of Uic defence. 



DE TERM. PASCH. 1703, 



IN CURIA CANCELLARIJE. 



Gbise V. Goodwin. 



(C. 334.) 



A MAN by his will deviseth <£500 to his grandson Jo. and Lord Keeper. 
^500 to his grandson Thomas, and charges his lands with the 
payment of those legacies, and then goes on. Item, I give to 

my 
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Power. 
Assets. 
Post, Case 350. 



my grandson A. £500, and to my grandson B. <£ 500, 8cc. 
] And the question was, whether the other le^cies should be 
charged upon the land as well as the legacies of John and 
Thomas i And it was insisted by the counsel that they should, 
because item (1) is as much as also, and more than and, which 
only would have coupled the gift of the legacies ; but item im- 
plies more, and that they should be raised in the same mim- 
Der ; and here was the more reason to put that construction 
upon it, because the other legatees were the testator's grand- 
children, and therefore equally related with John and Thomas, 
and he seemed to have equal kindness, having given them the 
fike sums. 

'But per curiam, these latter legacies shall not be charged 
upon the lands ; for nothing is a more known rule in law, than 
that a legacy of money given generally, is payable only out of 
Uie personal estate, and nothing appearing of the testator's 
intention to charge the lands, the word item will not be suffi- 
cient for that purpose. (2) 

But decreed that, if the personal estate were not sufficient 
to pay all the legacies, John and Thomas should have their 
whole legacies out of the real estate, and should not come 
upon the personal estate, to defeat the other legatees, (3) 
wnich was said to be the common case amoi^st creditors ; 
where there are not assets sufficient, such creditors as have 
real securities shall have their debts out of the real estate, or 
otherwise the creditors by simple contract shall have the be- 
nefit of their securities pro tanto, to come upon the real 
estate. (4) 

Another point was, a term for years was settled upon mar- 
riage, by the testatoi^s wife's father, in trust fdr the testator 
for life, and after his decease, in trust for such person or per- 
sons as he shall nominate or appoint, and for default of such 
nomination or appointment, in trust for his executors or admi- 
nistrators. And the testator devised the estate ; and the ques- 
tion was, whether the devisee took it as devisee only, or bj 
virtue of the execution of the power by the testator ? For in 
the first case it would be assets, but in the last not. 

And it was strongly argued that this term should be assets, 
and that it was in the nature of a legacy only to the devisee ; 
and a case was cited between Thompson and Townley, {5) 



(1) As to the constraction of this 
word, see, Cheeteman v. Partridge, 1 
Atk. 4S7, and other authorities there 
dted. 

(f:) Hopewll T. Ackland, 1 Salk. f 39. 

(3) Ante, c. 140, p. 124, note S, to 
the references cited in which, add Nmr- 
man w, Morrtll, 4 Ves. 770. 

(4) And if a bill has been filed for 
admintftratioo of assets -, and it should. 



subsequently, appear that • specialty 
creditor has been paid out of the per- 
sonal estate, it is not necessary to file 
another bill for the pnrpose of maishal- 
ling the assets ; but the court will, it- 
self, without being called on, give the 
necessary directions. GtUf t. Oi^fifr, 
12 Ves. 416. 

(5) Free, in Cba. 5f; tad t Vtm. 
319. 

where 
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where ft man sold Ua estate and left the mooey in the 
of the purchaser, to he paid to such person or persons as he 
should by his will direct and appoint, and by his will he devised [ 
it away ; and the question was, whether this money should be 
assets or not i And decreed that it should, and that decree 
affirmed in the House of Lords. (6) 

The Lord Keeper agreed that case, and said it was a Lin- 
colnshire case, but differed this case from it, because there the 
purchase money was, upon the sale of his estate, once his own 
money ; and a man shall not, by settling his own money in 
that manner, defeat his creditors, by making it no assets ; but 
here this term was never in the testator, but settled upon him 
by his wife's father, with a power to dispose, (7) and he hav« 
ing devised it, it is an execution of his power, although it be 
devised without any reference to his power, (8) and therefore 
he was of opinion it should not be taken as any part of his 
assets; and decreed accordingly. 



(6) Joint. H. of L. Tol. 15. p. 516. 

^7) ** There it an evident difference 
between a power and an absolute right 
of property ; not so much with le^rd 
to the party posiestfaig the power, as to 
the party to be affected by the eiecution 
of it. Cloniining oar attention to the 
former, there it no reason why the mo- 



ney be has a rig^ to raise should not be 
considered his property ; but tlie latter 
can only be charged in the manner, and 
to the extent, specified at the creation of 
the power." Per Sir Wm. Grant, M. VL 
in Holma ▼. CeghiU, 7 Yes. 505; and 
see Jones v. Curry, 1 Swaust. 75. 
(8) £ir parte ConscJI, 1 Atk. 560. 
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IN CURIA CANCELLARIJE. 



BaMFIELD t;. POPHAM.(I) 



(C. 335.) 



Upon a motion for an injunction to stay waste, a question Lord Kwper, 
arose, whether Mr. Popham was tenant for life or in tail upon j^^ ^^^ 
this case ? J. Powell. 

The estate in (question was devised to trustees, in trust for Devise. Estate 
Mr. Popham for life, with remainder to his first and other sons uU or for life, 
in Uil male successively ; provided that if Mr. Popham should ^^^* ^^^ ^^* 
die without heirs male of his body before twenty-one, then [ 267 ] 
to go to Mr. Bamfield, 8cc. Afterwards he makes a codicil, 
whereby he declares his mind to make some alteration in his 
will, and thereby declares that if the estate tail given to Mr. 

(1) S. C. 1 P. Wros. 54; « Vem. 4«r, 449; I Salk. f56; Holt, t3S; 1 £q. 

Ca.Ab,]08, 183; f £q. Ca. Ab. 508. 

Popham 
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Pophami by his will* should determine before twenty-one» that 
then Sir F. Popham, the father of Mr. Pophaoij should have 
it for his life. 

The testator being dead, and Mr. Popham having no issue 
male, felled timber, and Bampfield being the remainder man, 
preferred his bill to have an injunction to stay waste. 

1st. It vf^s argued pro Quer\ that Mr. Popham had but an 
estate for life, for it v^as so expressly devised to him, with re- 
mainders to his first and other sons, &c. and that the words 
in the proviso and codicil should not carry it farther, to make 
him tenant in tail ; and that it would be to no purpose to 
make such an exposition, because the devise to his first and 
other sons in tail male, would continue as long as he had any 
issue male. And Dyer, 171, Storch v. Frensham, was relied 
upon as to this point, that an express estate devised, should 
not be enlarged by the implication of subsequent words ; and 
cited likewise 3 Cro. 313; Gierke v. Day, More, 593; Ow. 
148. 

On the other side it was said, that an express estate devised 
may be enlarged by the implication of subsei^uent words, as 
where an estate is devised to A. for life, provided that if he 
die without issue, it shall go to B. though by the first words, 
1 Vent sso. it be but an estate for life, the latter make it an estate tail. 
i*Bi^^%t. Besides it was said that there was a very material difference 
between the estate to Mr. Popham for life, with remainder to 
his first and other sons in tail male, and a devise to him and 
the heirs male of his body, as to the persons who were to take. 

For in the first case, if Mr. Popham had died, his wife being 
enseint of a son, who was afterwards born ; this posthumous 
son could never take, (2) because it was a contingent remain- 
der, and defeated by the determination of the particular estate, 
before the son was in esse ; but in the latter case, where the 
devise is to him and the heirs male of his body, the posthu- 
mous son shall take. 

And although a will in writing ought not to be expounded 
by matter dehors, yet one part of it ought to be explained by 
another, and the intent of the testator ought to be collected 
out of the whole will and codicil ; and since the testator him- 
[ 268 ] self had called it an estate tail in the codicil, he had by that 
declared his intention that it should be so. The authorities 
cited for the defendant were 2 Cro. 448 ; 1 Foil. 836, 839 ; 
9 Co. Sanda^a case. 

The court took time to the next term to consider of it. (3) 

(2) But tee, now, stat 10 and 11 W. (3) See, pon, c. Sd8, p. 269. 

5. c. 16. 



Attorney 



\ 
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Attorney General v. Bamfield. (1) (C. 3.36.) - 

One question was^ a devise of goods was made to A. for life. Lord Keeper. 
and after his decease to the posterity of Thomas Bamfield ; Devise to the 
and the question was, whether by virtue of the word posterity, potterity of A. 
only descendants from the body of T. B. should take, viz. 
children and grandchildren, or whether, he having no issue, it 
should go to collateral relations ? The Lord Keeper was of 
opinion, that it went only to the issue of the body, and that if 
a devise were to A. and his posterity, it would be only an 
estate-tail. But the Master of the Rolls thought that a devise 
to a man and his posterity would create a fee, (2) whereupon 
the Lord Keeper ordered them to search if they could find 
any precedents. 

SI) S. C. 2 Eq. Ca. Ab. <99, 565* create a fee, may be dispensed with in a 

3) See Idle v. Cook, 1 P. Wms. 77, MriJI. A devise to a man and his socces- 

that the words which are absolutely ne- sors, prtt a fee. Webb r. Herring, X 

cessary in a common law conveyance to Roll's Rep. 398. 

lUg, Lib, 1703. A,fol. t70. The cause was heard on the 30th of October, when 
an account was directed, but the consideration of the disposal of the property waa 
reserved till such account should be taken : no subsequent entry of the cause hat 
been found. 



Floyd v. Buckland.(I) (C. 337.) 

The plaintiff having it house in Monmouth Street, agreed Master of the 
with the defendant for a piece of ground adjoining, to take a ^^^ 
lease of him for as long time as he had in the house ; and Statuteof fnmdf 
thereupon the plaintiff entered upon the ground and built a *° ^"^ 
wall, and made a vault, 8cc. for conveniency of his house, and 
when he had so done, the defendant refused to make him a 
lease ; whereupon the plaintiff preferred his bill to have an 
execution of the agreement, that the defendant might make 
him a lease. 

The defendant pleaded the statute of frauds and perjuries, 
the agreement being only by parol, and no agreement in 
writing ; his plea was overruled by the Lord Keeper, and th^ 
cause cominff now to hearing before the Master of the Rolls, 
he decreed the defendant to perform the agreement and to pay 
costs ; and said the statute was not made to encourage frauds 
and cheats ; and the plaintiff having laid out his money in pur- 
suance of the agreement and taken possession (2) of the land, 

(l) 5. C. f Eq.Ca.Ab. 44. premises, will not establbh a right to 

(f) Fosctafi ▼. iMtitr, CoUes, P. C. speciBc performance of a lease for liTes» 

108 ; Bmd r. Hoplant, 1 Sch. and Lef. if such Iires are not named in due time» 

433. See, however, Wheeler t. I/Et- or if some of the lives named were not 

terre, < Dow's P.C. 3d0. that the Uet in existence at the time of the agree- 

of ezpenditttre, by the tenant, upon the ment. 

V the 
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the defendant ought to execute a lease for as long time as the 
Po0C» Ciie a5t. plaintiff had in his house. And the case of one Butcher {S) 
was cited, where a parol agreement was decreed, possession 
being delivered in pursuance of it ; and likewise a case decreed 
by the Lord Nottingham, where a deed was sealed for security 
of money borrowed, and the deed being absolute, the defend- 
ant promised to seal a defeazance, and afterwards refusing, a 
bill was preferred to compel him, and though he insisted upon 
the statute of frauds and perjuries, he was decreed to seal a 
defeazance, (4) though there was no agreement in writing for 
that purpose. 

(3) Setnble, Buicker t. Stapeley, 1 (4) Soe, pott, c. 556, p. S85. 

Vera. 565. 



(C. 338.) PopHAM V. Bamfield. 

Lord Keqier, They all delivered their opinions seriatim, that it was but an 

UiJew^aM ®*^^ ^^^ ^*^^» ^^^ ^® reason they went upon was, because it 
j(^l^ is expressly devised for life, and being so shall never be en* 

C. J. Treror, larged by implication, although by express words it might ; as 
J. Powell. where an estate is devised to A. for life, the remainder to the 
Ante, Case SS5, heirs of his body, this is an estate-tail by express words. (I) 
s Ler. 4S4.. -^^^ ^^^^ ^^^ ^^^ appear any intent of the testator, to make it 
Rajm. SB. an estate-tail ; for the words, '' if he died without heir male 
of his body," are applicable to what went before, that is to 
say, such heirs male as he had limited it to before ; for none 
could take as first or second son, but such as was heir male at 
the time he was to take ; so that in common parlance it was 
an intail, and was so called, and the words were true in a rela- 
tive sense, but not in an absolute sense. 

And as for what was alleged, that a posthumous son would 
by this means be defeated ; (2) admitting that to be so, the in- 
convenience would be greater the other way ; for if it were 
construed to be an estate-tail, it would be in the power of the 
first son, when he comes into possession, to bar all the remain- 
ders by a recovery. (3) 

And though it be called an estate-tail in the codicil, Aat 
will not make it so in case it were not so before^ for a false 
t Veiit 57. recital will never alter an estate from what it was before. (4) 

And the Lord Keeper and Master of the Rolls were of 
opinion, that the posthumous son could not be defeated in this 
case, because the legal estate in the trustees would support it. 

(1 ) ShelUy*s case, 1 Rep. 104. gift, of .personalty, in a will, roaT aroooiit 

(2^ See, c. 336, p. ^63, note t, to a eift, though nothing had, in hcU 

(3) CapeC% case, 1 Rep. 62. been before given. Smiik t. Fiugtnldt 

(4) See, bowerer, that a recital of a 5 Vet. and fiea. 7. 

And 
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And as to Sanday^s case, 9 Co. where it was said an estate- 
tail was created by implication, there was no express estate 
limited for life, but limited generally, which though of itself 
it would have carried only an estate for Kfe, yet it was capable 
of being enlarged by implication. 

And Holt said, the case of Lisle and Grey, which is said in f Jones, ii4. 
2 Jones, 114, to be reversed in the Exchequer Chamber, was 
not reversed, but affirmed ; and so it appeared upon the roll, 
which be had caused to be searched. 

The Lord Keeper said, where an estate was created by im- 
plication, it must be a necessary implication, as a devise to the 
heir after the death of the wife, the wife takes an estate for 
life by implication (5) of necessity, because it is plain his intent 
was, that the heir* should not have it till after her death. 

They all agreed that Alexander Popham had only an estate 
for life, and not an estate-tail. (6) 

/ 

(5) Andtt c SSl, p. 26t, note 2 ; c. Mr. BamfieM to the House of Lords, fbr 
318, p. f 51, note 3. leave to proceed on a bill of review and 

(6) See, Colles, P. C. 1. where we reversal of this decree, was dismissed. 
find, that a petition by the trustees of 

Ri^. Lift. 1709. K.fai, 141. The Lord Keeper and the assistant Judges were 
onaniiDously of opinion, that the defendant Popnam had only an estate for life in 
the premises in question ; and therefore overruled a demurrer put in by the said 
defendant 



Herbert v. Herbert. (C. 339.) 

It was cited by Dobbins as a case now settled, upon consi- L©"* Keeper, 
deration had of all the former cases by this Lord Keeper, in aTrusttopay 
cause between Herbert and Herbert, (X) that where lands were ^^ ^^ 
devised for payment of debts and legacies, that the debts being Ante, Case sti. 
such as had no lien upon the land, as debts by simple contract* 3 Bep. C t4a. 
&c. the debts should have no preference ; but if there be not 
sufficient to pay all, thev shall be paid in |)roportion, althoiu;h 
it was otherwise held in the Lord Nottingham's time, who 
used always to say, that a man ought to be just before he was 
bountiful ; and so (2) the course of equity seems since that 
time to be settled. 

(!) 2 Eq. Ca. Ab. 371. JHtmi r. WuOuim. 1 Cha. Ca. 248; 

(f ) See, aiiCf, c. 136, p. Itl, note 4 ; WhHum r. Ua^, t6id. tfb \ post, Ap- 
and to the authorities there cited, add pend. c. It. 
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IN CURIA CAVCELLARIM. 



(C. 340.) Gebard i;. G£BABd.(1) 

Loid Keeper. SiR Ch. Gerard of Harrow upon his marriage with the Duke 
Portion when of Somerset's sister, and [in consideration of] £4,000 por- 
<lue. tion, settles an estate to the use of himself for lite, and then to 

his lady for life, and so to his first and other sons in tail ; and 
if he should have no issue male living at the time of his de|- 
cease, then to the use of trustees for 500 years, upon trust to 
raise £5fiO0 for such issue female, if but one, at her age of 
twenty-one years or day of marriage, which should first hap- 
pen after the decease of Sir Charles and his lady ; so as that 
if such marriage was had in the lifetime of her parents or 
grandparents, the same should be had with the consent, of 
the parents or grandparents. 

Sir Ch. Gerard died, and the daughter arrived at the age of 
twenty-one years in his lifetime, and my lady, the mother, is 
still living ; and the daughter preferred her bill for to have her 
portion raised. 

It was objected by the defendant's counsel, that this ought 
not to be raised till after the decease of my lady, because this 
term did not take effect in possession till after her death, and 
it is appointed to be raised out of the rents and profits, &c.(2) 
[ 272 ] and if it might be raised in the lifetime of the mother, it might 
so have been in the lifetime of the father, which would be veiy 
unreasonable. 

But to that it was answered, and held by the court, that iii 
this case it could not be pretended to be raised in the lifetime 
of the father, because the term, which was the fund to raise it, 
rested in contingency till after the death of the father, because 
th^ term was to vest upon his dying without issue male, and 
his leaving issue female; but where a term did vest, .though it 
was in reversion after the decease of the father, yet when the 
money was made payable at a certain time» as at the age of 
twenty-one or marriage, there it had been decreed to be nused 
even in the lifetime of the father ; and so it was in the case of 
my Lord Tracy: and a case of Heliard and Jones was cited, 
where it was so resolved in an appeal to the House of Lords. 

(1) 5. C, 2 Vem. 458 ; 1 £q. Ca. Ab. that thb '< et ccterw" inclodes a poirer 
357. to raise the money bj mortgage, 

(f } It appears, by the Register's book, 

And 



IN CURIA. CAVCEIXARIJE. 



272 



And although the first clause for payment of the portion, had 
it stood single, had been pretty plain that it could not have 
been paid till after the decease of the father and mother, yet 
by the subsequent words it seems to be intended, that it 
should have been paid in their lifetime, upon marriage, in 
case such marriage was had with consent : and so the intent 
appearing (3) upon the whole deed, and being for a portion, 
it was ordered to be raised by sale, (4) in case Sir Ch. Gerard 
did not pay it. (5) 



J 3) See, cfite, c 33f , p. 265, note 5 ; 
Append, c. 15. 

(4) The Reg, Ub. hat it " by mort- 
gage, or sale." 

(5) The principal case is cited, and 
approved in Stndyi r. Sandyt, P. Wms. 
708; Stamforih v. Staniforih, t Vem. 
460 ; Corbet ▼. Maydewell, 5 Cha.IUp. 
900. A similar decree was made in 
Greaves r. Mattison, T. Jones, 202 ; by 
Pemberton, C. J. and Dolben and Ray- 



mond, J. J., Jones, J. distentienU. The 
qaesdon seems settled to the eitent 
which the anthorities cited have gone ; 
but both Lord Cowper and Lord Mac- 
clesfield, when snooes^vely Chancellors, 
declared, that had it come befofe them 
as rei tntegra, they would not have good 
so far; and that, certainly, thev would 
not go a jot fiirther. See ButUr ▼. 
Duncombe, 1 P. Wms. 452. 



Reg, Lib. 1703. A./oL 271. The court decreed, that in case the defendant Sir 
Francis (the nephew of Sir Gerard who claimed the settled estate, as renuunder 
nan, under the said setdement) should, within twelve months thereafter, pay unto 
the plaintiff her said portion of £5,000, with interest from the time when her bill 
was exhibited, then the said defendant should hold and enjoy the premises chamd 
with the said £5,000 by the settlement, discharged of the term of200 years. But 
In default of such payment at the time fixed, it was further decreed that the sorviv* 
iiig trustee of the said term of 200 years should, by mortgage or sale of the said 
trust estate and term, or so much thereof as should be necessary, raise the said por- 
tion of £5,000 with interest, and pay the same to the plaintiffs. 



Anonymous. (C. 34 1 .) 

A MAN having pawned a jewel for a sum of money, devised Personal estata 
the jewel to B. and made C. his executor, and gave him all his |^J^^^^* 
goods, chattels and personal estate, after his debts and lega- Post, Case 547. 
cies paid: and the question was, whether B. should pay 
the debt for which the jewel was pawned, or whether it should 
be paid out of the personal estate by the executor ? And de- 
creed that it should be paid out of the personal estate, and 
that the legatee should have the jewel discharged of it.(l) 
This decree was afterwards affirmed in the House of Lords, 
come dictfuit per Crawford^ who was of counsel in it, a Scotch 
cause. 



(1) Upon the same principle which 
decides that a devisee of land mort- 
gaged may have the personal estate of 
tlie testator, (not specifically bequeath- 
ed and if it will not defeat express le- 
gacies,) applied in redemption of the 



mortgage. (ySetU t. Meadi, 1 P. Wms. 
694 ; Tipping v. Tipping, ibid. 750 ; 
Pott, c 346, p. 277 ; the foundation of 
both contracts, whether of mortgage or 
pawn, being debt, whereby the personal 
estate was increased. 

DB 
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IN CURIA CANCELLARI£. 



(C. 342.) Dimock's Case (or Hobart v. Selby). 

Lord Keeper. A MANOR, to which an advowson was appendant, was settled 
^^?^l^ to Sir H. Hobart for life, remainder to his lady for life, re- 
'"**'**"***^' mainder to their first son, with divers remainders over ; after- 
wards there was a term, for one thousand years, created of the 
manor by act of parliament, which was vested in Serjeant 
Rawlinson, by way of mortgage, for securing <£2,d00, which 
term was, by the act precedent, to take place before my lady's 
estate. 

Sir H. Hobart dying, his lady became intitled unto the 
manor, and sold the next presentation to Mr. Dimock (who 
took the grant in the name of Serjeant Selby and Mr. Ken- 
dall) for J^lOO, which was paid to my lady; and Serjeant 
Rawlinson joined with my lady in the grant, because the 
estate in law was in him by virtue of the act of parliament : 
in the grant there was a proviso, that if my lady died before 
the church became' void, so that the grantee could have no fruit 
of the grant, that the <£lOO was to be paid back again. 

My lady being dead, the church became void, and the son of 
Sir H. Hobart prefers his bill to have the presentation, and 
his clerk admitted. 
[ 274 ] -^"^ decreed, that the grantees should present his clerk, 
because a mortgagee is but a trustee for the mortgagor, when 
his money is paid;(l) and so he is for the overplus of the 
mortgaged estate more than his money; and an advowson 
being a thing that yields no profit when the church is void, it 
was decreed, in the case of Colonel Jory and Mr. Cocks, (2) 
that the mortgagor shall have the nomination of the clerk, iif 
the church became void, and the mortgagee shall present him, 
because if the mortgagee should present, he can make no 
profit of it, and so it will not sink the debt, nor can he ac- 
count for it; (3) and that is the reason that a guardian shall 
not present, but the infant himself shall. (4) 

« 

{i) Ckolmtrndeley v. Clinton, 2 Jac. (3) See,anf^c. 96« p.87, noief,and 

and Walk. 183; anU, c, 197, p. 152. authorities tliere cited. 

(2) Free, in Cha. 71, note; stated (4) Decree affirmed in Dmn. Prve. on 

from Reg. Ub, appeal ; see, 1 Br. P. C. 83, (fol. edit) 

Beg. Lib. 1703. A, fol. 470. The court decreed the defendant Selbj, who bad in 
him the estate at law of the avoidance, to execute forthwith a presentation, (to be 
tendered to him by the plaintiff,) to the defendant the bishop of the diocese, of 

kucb 
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sQch fit pefson as should be nominated by the plaintiff to the church in question ; 
and the bishop was decreed to give institution and induction to such fit person : and 
if such presentation was executed within a fortnight next after such tender, then the 
defendant Marriott, the executor of Ladv Hobart deceased, was to repay unto the 
defendant Selby the said £100 without interest, and the plaintiff was to have no 
costs. But if the defendant Selby should refuse to execute such presentation within 
the time limited, then it was further ordered, that the defendants Selby andDyroocke 
should pay unto the plaintiff the costs of this suit : and the defendants were in- 
joined from all proceedings at law against the plaintiff for or by reason of the said 
church and the presentation thereto; and the lord buhop of the diocese was injoined 
from admitting any clerk to the -said church, other than such as should be nomi- 
nated by the plaiBtiff. 



Simons v. Simons. (G. 343.)' 

In a cause depending in chancery concerning payment of Sir Lord Keeper. 
William Bassett's debts, there being several debts due by 
mortgages and judgments, and not being sufficient to pay all, ^^**^he'^ 
the question was whether the mortgages should be preferred pgia. 
before the judgments i and the cause being heard before the 
Master of the Rolls, he decreed the payment of the mortgages 
before the judgments; and the decree was signed and in- 
rolled: whereupon there was afterwards an appeal to the 
House of Lords; and they reversed the decree, and ordered 
that they should be paid promiscuously, according to their pri- 
ority: and so it is now held. 

Note: This case I had ex relatione Mr. Swinbome. 

N, B. This question must be intended of puisne mortgages 
and judgments ; for as to the first mortgage and judgment, it 
never was a question but that the first will take place, because 
the first hath a legal right, and stands in no need of the aid of 
a court of equity. (1) 

(1) The first mortgagee, certainly, ing the equity of redemption if the mo- 

cannot have the estate taken from him, ney is not paid, and thereby exempting 

till his mortgage money is paid : but the him from the necessity of keeping ac- 

aid of a court of equity may be most counts, 
useful to him nevertheless, in foreclos- ■ ' , 
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(C. 344.) 

A DILL was preferred against a purchaser, for discovery of ft Lord Keeper. 

II f.i°i ■ ■•■_• L Furchaser not 

trust, and charged that the trust appeared m bis purchase ^^ produce his 
deeds. The defendant by his unswer denied any notice of the deeds. 

trust. 
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trust, and also debied that there was any mention of it in any 
of his purchase deeds. The plaintiff replied to bis answer, 
and the cause being at hearing, the question was, whether 
the defendant should be compelled to produce his purchase 
deeds ? It was insisted for the plaintiff, that he havine replied 
to the answer, it could not now be taken for true, but be ought 
to prove the truth of it as in other cases, which in this case 
could be no otherwise than by producing the deeds. On the 
defendant's part it was insisted, that if this should once be 
admitted, it would be an artifice to compel all purchasers to 
show their deeds, and thereby to expose their titles. The 
Lord Keeper was positive, that he would never compel a 
purchaser to expose his title in this court ;(1) and that the 
court had always taken care to protect them, where they swear 
. themselves purchasers without notice of a trust or incum- 
brance. The Master of the Rolls seemed to doubt, and said 
it was a case of great moment either way ; for as on the one 
hand a purchaser may be exposed, so on the other hand, 
although a purchaser hath notice of a trust or an incumbrance 
in his deeds, yet if he will swear boldly, there is no way to 
come at it. It was proposed for a middle way, that the de- 
fendant might produce his deeds, so as to be looked into by 
the court, or by a master : but the Lord Keeper would not 
order it. (2) 
[ 276 ] In this case it was said by the Master of the Rolls, that 
Notica. notice to the attorney, solicitor, or agent, if proved, is good 

notice to the parties. (3) 



(1) See, A 



ante, c. 25, p. f 4, note 3. and writings, the purchase deed must 

now, however, the esta- be excepted, for it is pleaded. Salkcid 

Uished practice, that, in a plea of par- v. Science, t Ves. sen. 107. 
chase for valuable consideration without (3) Ante, c. 196, p. 151, note 2. 

iiotice, to a bill for discovery of deeds 



(C. 346.) CooKE t;. Walter. (1) 

Lord Keeper. The question upon the will of Mrs. Penelope Lace was, she 
Eiecntoftodii- ™*^® her will, and the defendant her executor, and gave him 
tribnta. £^0 to buy him mourning ; and the question was, whether 

this was such a devise to him as should exclude him from the 
residue of the personal estate, so that it should ^o by way of 
distribution to the next of kin ; the plaintiff's bill being for 
distribution. 

It was admitted in this case, if no part of the personal estate 
be devised to the executor, although there be no devise of the 
residuum, he shall have it: and Sir Sebastian SmitKn case 

(1) 5. C. 1 Eq. Ca. Ab. 244. 

was 
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was cited for the defendant, where a man had made his will, 
and devised all his books except twelve, which his executor 
should choose : and it was adjudged that should not bar the 
executor of the residuum, but it was not an express gift, but 
an exception out of what he had given, which would by con- 
sequence have fallen into the personal estate. 

And in this case it was alleged, that this was not a bequest 
of any thing to the executor of any more than what was to be 
spent upon mourning, and so ought not to exclude him, it 
being no profit to him, but to pay respect to the deceased. 

But decreed, that this was a bar to the executor, (2) for that 
it is a gift to him of that sum, and he may lay out what he 
pleaseth of it in mourning ; and decreed that he must account 
for it to the next of kin. 

(S) Ante, c 285, b. p. 212 ; c. 532, p. 263. 

Reg. Lib. 1704. A. foL 240. Decree, — that the defendant, the execotor, should 
come to an account for the rents and profits of tlie said Penelope's lands, and also 
for her personal estate come to his, the said defendant's, hands ; and that the same 
ahoold (after payment of the testatrix's debts and legacies) be divided amongst the 
parties concernod in a due course of admimstration. The consideration of costs 
resenred till after the accounts should be taken. 



Bishop v. Sharp. (1) (C. 346.) 

A. devises all his personal estate to B. and deviseth an estate Lord Keeper, 
in fee, which was mortgaged for £300 to C. ; and the ques- Personal estate 
tion was, whether this debt upon the real estate should be [not applied] in 
paid and discharged out of the personal, or whether it must •^****^ "*"•*• 
go to the devisee cum onere ? 

It was agreed in this case, 

1st. That hares f actus f (9,) as well as hares natus, shall have 
the aid of the personal estate in ease of the real. 

2dly. That a specific legacy shall never be taken away, to [ 277 ] 
be applied in aid of the real estate.(d) 

Sdly. That where any debts or legacies [would thereby] be Ante, Case 266, 
left unpaid, (4) then the personal estate shall never be taken *^ ^^^,] 
away, to be applied in ease of the real estate: but in this case ^ 
it was insisted, that here being a devise of all the personal 
estate, the devisee should be in the same case with an executor 
or administrator. 

But the Lord Keeper decreed, that the personal estate 
should not be applied in this case; for since the testator had 

(\) S. C. f Vem. 469. (4) O'Neal v. Miode, t P. Wms. 694; 

(2) Galum v. Hancock, 2 Atk. 436. Foretter v. Leigh, Arobl. 174; £4itlctitt 

(5) See Clifton v. Burt, 1 P. Wms. t. Leigh, Ca. temp. Talb. 54. 
679, and the cases there cited m nolii. 



devised 
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devised it to himX^) he saw no equity to take it away, and 
apply it in ease of the devisee of the real estate. 

But some others seemed to be of a contrary opinion, be- 
cause in every mortgage there is a covenant (6) for payment of 
the money, which makes it a debt, and recoverable out of the 
personal estate, and took a distinction between a mortgage 
with such a covenant, and a pawn for a debt where there is no 
covenant to pay money. 

(5) S«e the caaet cUed in the two mark the diatiDCtiou between this and 

preceding notes ; to which add Tofwer ▼. the next subsequent case. 

lard Rmii, 18 Ves. 159 ; and Bamfield (6) See« ante, c 95, p. 87, note 3. 
▼. Wimdhom^ Free in Cba. 101 ; and 

Ke^. Lib. 1704. A. foL f38. The court ordered, that so mnch of the bill of tlie 
plauitiff (the devisee of the mortgaged estate) as sought an account of the persooal 
estate of the testator, should be dismissed ; but that the defendant (to whom the 
personal estate was bequeathed, and who. bad obtained an assignment of the said 
mortgage) should come to an account for the rents and profits of the mortgaged 
estate received by her since she bad obtained such assignment ; but the court re^ 
served the consideration whether any part, or how much, of the said rents and pro- 
fits shodd be applied, and how fur the said defendant should stand charged there- 
with, in discharge of the said mortgage, till after the aocoant should be taken. 
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(C. 347.) • Hawes V. Warner.(I) 

LordKeeptr. A* HAVING mortgaged the manor of S. deviseth the said 
Penonal estate ^^^^i* ^^ ^* ^^^ afterwards deviseth all his goods, chattels, 
[appGed] fai aid and personal estate to C. his debts and legacies being first 
of ttie real. paid thereout : and the question was, whether B. should take 
Ms/r«nd ^^^ mortgaged lands^ [subject to the incumbrance,] or whether 
notes.] the mortgage should be discharged out of the personal estate? 

[ 278 ] And the Lord Keeper took time to consider of it, this differ- 
ing from Bishop*8 case next before, by reason of these words, 
*' my debts and legacies being first paid thereout." The Lord 
Keeper took two or three days time to consider of it, and 
gave his opinion, that the personal estate ought to be applied 
to pay off the debt upon mortgage; and his legacies and debts 
being first paid, should extend to debts upon mortgage ; and 
decreed accordingly. (2) 

^(1)5. C. 3 Cha. Rep. «06; SVere. (2) It may, perhaps, without pra- 

477. sumption, be made a question whether 

thb 
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27& 



this decision needed the tapport of the 
strong fact that the testator willed his 
debts and legacies to be first paid out of 
his personalty — a condition which, if 
nothing was said upon the subject, 
would probably be implied ; though the 
last preceding case is contrii ; or whether 
it may not well mt upon the ground 
that there was no bequest of any speci- 
fic chattel or fixed sum, and that a gift 



of all a testator's personal estate most 
mean, if the terms are general, all re- 
maining after erery legal demand upon 
it is satisfied? Shallcran ▼. Findeut 3 
Ves. 739 ; BootU v. Biundell, 2 Meriv. 
236; Greene v. Greene, 4 Mad. 155; 
Brummell v. Protheroe, S Ves. 114; 
French y,ChichMter, 1 Br. P. C. 199, 
folio edit. The present case was af- 
firmed in Dom. Proe* March 7, 1708, 



Bsg. Lib* 1704. A. foL j;94. The court declared, that Uie mortgage in qnestion 
ousht to be discharged out of the testator's personal estate, and decreed accord- 



Anonymous. (C. 348.) 

Land was devised to the heir at law, paying a sum of money Lord Keeper- 
^ B. ' It was held in this case, that paying did not make a Xrust, and not 
condition, because no one could enter for the condition broken a condition, 
but the devisee himself; (1) but this would be a trust upon 
the land for raising the money, and if a purchaser had notice 
of the will, he should be affected with it ; (2) but as this case 
is, if the heir should sell to a purchaser without notice of the 
will, (as he might make a title without the will, being heir at 
law) (3) the money might be lost ; and therefore the mone^ 
being not payable until some years hence, the heir was de^ 
creed to give security, (4) by mortgaging the estate. And in 
this case it was said, that where there is an agreement between 
parties upon a security, that this court will never cause the Secuity de- 
party to give further security ; but where there is a trust for *T*** ^ ^ 
raisingjAaoney, and the estate is like to be wasted, this court ^^^^ 
will inr^e the giving of security, so that the trust may not be 
defeated : and the Lord Keeper said he had known the spiri- 
tual court refuse administration to the next of kin, (5) where 
it appeared to them that he was a spendthrift, and like to 
waste the estate : and in this case it was said, that in case the TrasL 



(1) See, ante, c 105, p. 96, note 6 ; 
c. 167, p. 136 ; and to the authorities 
there cited, add Mary Partington*B case, 
10 Rep. 41. 

It) Adair V. Shaw, 1 Sch. and Lef. 
S6f. 

(S) Ladiy ShaftfMbury v. ArrotDsmith, 
4 Ves. 70. " The title of the heir is a 
** plain one ; and it is a legal title. All 
" the family <dceds together would not 
*' make his title hetter or worse." 

(4) Upon the same principle by which 
an executor is bound to give security 
for a legacy payable at a future time. 
Green v, Pigot, 1 Br. 105 ; Carey v. 
Asluw, 1 Cox*s Ca. 'i44. 



(5) It must be presumed, that this 
refuMl was in faror of the widow, be- 
tween whom and the next of kin the 
ordinary has a power of election, by 
Stat, fl H. 8, c. 5 ; but where the de- 
ceased leaves no widow, the adminis- 
tration devolves on the next of kin, as 
a claim of right, which, if refused, the 
court of King's Bench will enforce by 
mandamut : and no risk can be incur- 
red, as every administrator is compella- 
ble by the before cited statute to enter 
into a bond, with sufficient sureties, con- 
ditioned for a due performance of the 
trust 

devise 
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devise were to a stranger paying <£lOO to A. that this makes a 
condition, and that the heir may enter for the breach of it; 
but when he hath entered, he shall be a trustee, (6) so far as 
to secure the <£lOO. 



(6) Upon similar reasoning, Lord 
Coiie, in his comment upon UttJcton, 
fol. If, b, observes, tha^ ** if a man 
" seised ex parte maUmd maltes a feoff- 
" ment in fee, vpon condition, and die ; 
" tbc heir of the part of the father, which 
" is the heir at common law, shall enter 
" for the condition broken ; bat the heir 
" of the part of the mother shall enter 



" apon him, and enjoy the land." But 
the correctness of one part of tliis doc- 
trine has been questioned by Mr. Ro- 
binson, in his Treat, on Gavelkind, p. 
131, and, subsequently, by Mr. Preston, 
in his Treat on Abstracts, vol. f, p. 
427, who think, that the heir ex pertf 
matemd might enter in the first instance. 



(C. 349.) 



Master of the A WOMAN tenant in tail, after possibility of issue extinct, was 
^^ , restrained from committing waste in pulling down houses/ or 

stay 'waste. "* cutting down trees, which stood in defence of the house, 
Ante, Case 61, and fruit trees in the garden ; but for some turrets of trees, 
[and notes.] which stood a land's length or two from the court, would 
[ 279 1 grant no injunction, because she had by law power to commit 
waste; and yet notwithstanding, she was restrained in the 
particulars aforesaid, because that seems to be malicious. (1) 

(1) Cook ▼. Whalley, 1 £q. Ca. Ab. 400; Biihop of Lmdan ▼. Webb, 1 P. 
Wms.5t7. 



(C. 350.) 



The Lord Cornwallis's Case.(I) 



Lord Keeper. The Lord Comwallis, upon his marriage with Sir Stephen 
Assets. Fox'^ daughter, vested a term in trustees upon trust to raise 

Power to raise £3,000 for younger children, and .£3,000 more for such uses 
^te^CaseS34. *"^ purposes as he should appoint. He appoints £3,0O0 to 
[and'note^] he raised for his daughter, and the other <£3,000 he appointed 
to be raised, and by his will gave the last .£3,000 to his 
daughter also, and died. 

The creditors preferred a bill to have the last £3fiO0 ap- 
plied as assets towards payment of their debts, which was the 
only question in the case. 

And in this case it was decreed, that the last <£3,000 should 
be assets ; for he having appointed it to be raised, it was in the 
nature of his personal estate, and the debts should take place 
before the legacy given to his daughter. 

But in this case it was held, that if a man who hath power 
to raise money dies in debt, having made no appointment for 

(1) S, C. 1 £q. Ca. Ab. 242: 2 £q. Ca. Ab. 250. 466; Prec in Cba. 252; 
2 Vera. 465. 

raising 
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raising it, the creditors cannot make this assets, and raise the 
money pursuant to the power; but in the case in question, the 
money was appointed to be raised, which made the dif- 
ference. (2) 

(t) See Lord Toumtend v. Wyndham, 2 Ves. sen. 9, and the authorities cited in 
that case. 

Reg, Lib, 1704. B. fd. 956, The Lord Keeper declared, that the sum of £3,000, 
which, under th^ said power, had been appointed by the said Lord Comwaliis as a 
collateral security for payment of one of his creditors, ought (subject to such col- 
lateral security) to be deemed assets, and be applied to the payment of the said 
Ijtrd Comwallis's debts ; and accordingly decreed, tliat the trustees in the marriage 
settlement named, should raise the said £3,000 by mortgage, or sale, of tlie trust 
estate, together with interest upon the said sum, to be computed from the end of the 
first year after the death of the said Lord Comwallu. 



Bright v. Smith.(I) (C 351.) 

By the custom of London, if a freeman hath advanced a child Master of the 
in his lifetime, and it appears by his will, or by any writing, J|^J^** ^*'^*'" 
what the sum advanced is, and that the sum advanced is less Custom of Lon- 
than the customary share doth amount to, such child so ad- don as to 
vanced may come in for a customary share, bringing the sum <»«P*»"»* 
so advanced in hotchpot : but if it doth not appear what the 
advancement is, then the advancement is a bar of the custom- 
ary share. 

The case here was, that the father of the plaintiff and de- Ante, Case 63, 
fendant in his will takes notice that he had advanced the [*"** notes.] 
plaintiff in his lifetime, by giving her £300 and upwards, and [ 280 ] 
thereupon gives her five shillings only by his will : and the 
question was, whether this shall be taken to be such a certain 
sum appearing in writing, that she may put it in hotchpot, and 
come in for her customary share, by reason of the word i/p- 
wards, which, as it was said, made it very uncertain ; but de- 
creed that this was a certain sum appearing in writing, and he 
would take it to be <£300 only: and although it was said, that 
by the word upwards it might be taken to be <£ 500, or «£ 1,000, 
the Master of the Rolls said it could not be so intended here, 
but tliat it might be intended a little more, and so little, that 
tVie testator did not well know, and de minimis non curat lex* 
Note. It was supposed that the word upwards was inserted 
purposely to make it uncertain, which made it look like a 
trick; but if he had taken notice that he had advanced his 
daughter, and not said what, she had been barred ; but here it 
was decreed, that she should come in for her share, bringing 
the i*300 in hotchpot. (2) 

(1) S. C. 1 Eq. Ca. Ab. 155. 281; Cleaver ▼. Spurting, 2 P. Wmr. 

(t) Bcekftrd t. Btcfftrd, t Vem. 527; Elliot r. Collier, 1 Ves. aen. 16. 

Reg. 
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Big. Lib, 1704w A. fU, 190. Decreer-that an accoont be taken, and the aid 

jCSOO be brought into hotchpot ; and then the personal estate be diTided into moit- 
ties, one moiety thereof to be paid to the plaintiff. 
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(C. 352.) Skett V. Whitmore. 

Lord Keeper. The plaintiff and Other creditors of William Whitmore de- 
Statuteof frauds ceased, prefer a bill against the defendant Jo. Whitmore, for a 
and perjuries, discovery of assets : and the only question was, whether a term 
[ 281 J which was assigned to Jo. Whitmore was in trust for William f 
The case was. 

Sir Samuel Clarke being seiaed in fee of the reTersion of 
the lands in question, expectant upon the death of Margaret 
Mumpford who was tenant for life, made a lease for 500 yean 
by way of mortgage, to commence upon the death of Margaret 
Mumpford ; afterwards William Whitmore agrees with Sir 
Samuel Clarke for the purchase of the reversion, and the term 
was assigned to the defendant William Whitmore, l6 Ma^, 
and the fee was conveyed to William Whitmore 17 May: m 
the conveyance of the fee the consideration is mentioned to be 
paid by John and William, but there was a concurrence of 
many other circumstances, whereby it plainly appeared that 
John Whitmore was only a trustee for William, and that the 
term was intended to attend the inheritance, but no declara- 
tion of trust in writing ; and the defendant having denied the 
trust by his answer, the question was, whether any decree 
could be made by reason of the statute ? and it was said for 
the plaintiff that this court had in several cases, where there 
Ante, Case 5S7, was no writing, caused the execution of aa agreement; as 
[and notes.] where an agreement was in part executed, as where a tenant 
had taken a lease, but no wnting signed, and possession had 
been delivered, and the tenant had laid out his money in stock, 
or where he had laid out money in building, the court hath 
compelled the making of the lease ; and so in the Lord No^ 
tingham's time, where the purchase money was paid, and the 
Post, Case 356, deeds refused to be sealed, he decreed the sealing of tbem; and 
[and notes.] ^q |f ^ mortgagee refuse to seal a defeazance, he hath been de- 
creed to do it. 

The reason in the two first cases i^ because the agreement 
was in part executed ; and in the two last cases there was ap- 
parent fraud : but in this case, though the Lord Keeper de- 
clared he was fully satisfied that it was intended a torust, yet, 
there being no writing to declare it, he was not satisfied to do 

it 
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it in opposition to the very letter of the statute, unless they 
could show him some precedents, and so took time to cou^ 
sider.(l) 

(1) Ante, c. 138, p. iftS; c. 216, p. LamplughY,Lamplu£h,lF.Wms. 113; 
169, and references tliere given ; to and Dyer v. Dyer, best reported in t 
which add, Hoyd v. SpiUet, 2 Atk. 150 -, Walk, on Cop^h. 333. 



[ 282 ] 
Norbone's Case.(I) (C. 353.) 

The Lord Viscount Hereford, upon his marriage with the Lord Keeper, 
Lady Bacons's granddaughter, agreed to settle £300 per arm. ^^ ®^ **^ 
in Suffolk, and a rent charge of £5QO per ann. issuing out of ^^^^^ 
lands in Worcestershire, for a jointure. Upon the treaty, her Q\^g^ \^ action, 
fortune was proposed to amount to «£l9>000, which consisted Ante, Case 74. 
of several particulars, and one whereof was <£ 1,350, which was ?^^,^J2kT^^* 
in my Lady Bacons's hand, and was by her put out upon a ^ 
mortgage ; some items of the portion being supposed to be 
bad debts, the real portion was estimated at <£l6,000. 

The Lord Hereford dying, the question was, whether this 
£ 1 ,350, being a chose in action, should survive to the wife, or 
go to the executor of the husband? 

And the court was of opinion, that it should go to the exe- 
cutor of the husband, by reason it was under consideration, as 
part of the marriage portion for which the jointure was made, 
and the jointure was adequate to the portion; and it would be 
unreasonable that the wife should have the jointure and her 
portion too. It was admitted, that where no agreement is 
made upon marriage, all the chases in action survive to the wife, 
notwithstanding that she hath the dower; but here the agree- 
ment imported that the husband was to have the portion. 

And it was said this case was the stronger, because it may 
be a question whether this were a diou in action; for being 
once money in the grandmother's hands, the Master of the 
Rolb was of opinion, that it was not in the power of the grand- 
mother, who was guardian, to turn it into a chose in action, no 
more than a guardian or trustee can turn money into land, so 
M to make it go to the heir instead of the executor. (2) 

tt» How to reconcile this case to the case of Rudyerd and 
Neme, (5> ante, case 331, which case was cited; but the Lord 
Keeper took uo notice of it when he gave judgment. 

(1) 5. C. f Vem. 501; 1 £q« Ca. will not make the husband a purchaser 
Ab. 68. of his wife's chatet en action, unless the 

(2) See, ante, c. 105, p. 96, note 5 ; settlement expresses, or clearly implies, 
c It^f P* 114 ; c S83, p. fl09. that such was the intent of both parties, 

(3) Thev appear not easily reconcile- at the time ; Druce v. Denniton, 6 Vcs. 
able ; but later authorities seem to es- 593 : and that to entitle the husband to 
tabliflh, that a fetUemeDt upoo marriage nch absolute property in any chceet m 

action 
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adUm which may derolre upon the feme, 
sabtequeiitljr to the inarriage, the settle- 
ment mast difltmctly express an agree- 
ment to that effect Mitfhrd v. Mitford, 
9 Ves. 96. See, also, Salwey v. Salwey, 
Arab!. 693, where the report of the 
principal case, in Vem. ubi suprd, is 
termed " strange^; though, with sub- 
nussion, it seems, at least, as good as the 
report in which it is criticised ; but, per- 
haps, it was only a gentle way of im- 
pugning the decree ; and, in fact, it 
does appear, from Priee v. Sayt, Bar- 



nard. Its, that the settlement in the 

fmncipal case (which was by act of par- 
iaroent) made no express mention oi the 
portion. A note of Price t. S^, taken 
by Ryder, C. J., is given in Buckings 
hamthire v. Drury, Wilni. ttO, and is 
closely in point to the present question. 
The result of examination will, proba- 
bly, be, that unless the principal esse 
can be distinguished, by the circum- 
stances alluded to by the Master of the 
Rolls, its authority must be considered 
as overruled by later decisions. 



[ 283 ] 



(C. 364.) 



Lord Keeper, 
Master of the 

Rolls. 

Two Trustees 
join in a receipt, 
each answerable 
for the whole. 
Post, Case 357, 
[S. C] 



Fellows v. Owen, Mitchell ^ ux* and his Children, 

Defendants, (l) 

Upon the marriage of the defendant, Mr. Mitchell, in consi- 
deration of <£l,800 portion, Mr. Mitchell assigned a mort- 
gage to the plaintiff Fellows and the defendant Owen, upon 
trust that <£%,000 should be paid to the plaintiff and defen- 
dant Owen, to be put out at interest, or laid out in the pur- 
chase of lands, by the approbation of the defendant MitcheU, 
upon trust that the defendant Mitchell the husband should 
have the interest and rents during his life, and after his de- 
cease, in case his wife should survive him, that she should 
have the disposition of the said money or lands as she should 
think fit ; and if she made no disposition, then to the use of 
all their children equally ; and if there should be no disposi- 
tion, nor any children, then to go to the executors or adminis- 
trator of the husband. 

The £2fiOO was paid to the plaintiff and defendant Owen, 
in pursuance of the marriage agreement, and they joined in a 
receipt for the money ; but the plaintiff received ^1,000 of it, 
and the defendant Owen the other «£ 1,000, and MitcheU the 
husband was present when the money was so paid ; Owen 
proving insolvent, Mr. Fellows preferred his bill, that paying 
<£ 1,000 which he received he might be discharged of the trust ; 
and the only question was, whether the plaintiff having joined 
in the receipt for the whole jC^flOO, should not be answeral^ 
as well for the <£ 1,000, which was paid to the defendant Owen, 
as for that which was paid to himself? 

It was insisted that the money being paid to the defendant 
Owen, in the presence of the defendaut Mitchell, the husband, 
it was an evidence of his consent, he not opposing it. 

But to that it was answered, that he had denied in his an- 
swer, that he ever consented, and besides, if he did consent, 



(1) 5. C. 1 P. Wms. 81; t Vera. 504, 5l5. 



that 
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that only coiild nfFect his own interest, but should not prieju- 
dice his wife or children. 

In the principal point, the Lord Keeper and Master of the 
Rolls seemed to be both of opinion, that the plaintiff Having 
joined in the receipt he was answerable for the whole, although 
the £ 1,000 received by Owen was never in his hands ; and I 
cited a case of one Py tts, (2) before the Master of the Rolb in [ 
Michaelmas term last, where the same point was in question 
upon a special report, and after he had taken time to consider 
of it, and gave judgment that the two executors (3) joining in 
the receipt, each of them was answerable for the whole ; but 
the counsel for the plaintiff insisting that there had been pre* 
cedents on the other side, (4) the Lord Keeper gave them 
time to produce them, and so adjourned the cause, but ordered 
it to continue in the paper. (5) 



(f ) Murrell t. Pitt, 9 Vera. 570, af- 
firmed, on appeal, by Cowper, C. S. 

(3) The general distinction, in this re- 
spect, between executors and trustees, 
though occasionally relaxed, seems well 
established, upon this plain ground : — 
co-executors are not obliged to join in 
receipts ; any one of them can gire a 
sufficient discharge; if, therefore, all 
choose to join, it is tantamount to an 
acknowledgment of joint responsibility 
lor the sum so paid : but co-trustees 
have not, separately, full power over the 
trust estate, and being obliged to join 
in acknowledgment ofpayments in re- 

rst tiwreof, only the person receiving 
money is, by the general rule, charge- 
able therewith. .Chamben v. Miac^iii, 
7 Yes. 198 ; Shif^nrook ▼. HmchMrook, 
16 Ves. 479 ; Crow v. SmiOi, 7 East, 
157; Dsyfa r. Blake, t Sch. and Lef. 



f42 ; Ex parte Tutin, S Yes. and Bea. 
151. 

^4) WeitUy v. Clarice, 1 Eden, 359, 
and Hovey v. Blaekman, 4 Yes. 60H, are 
instances in which it has been held, that 
executors are not conclusively commit- 
ted by joining in receipts ; this relaxa- 
tion of the general rule, however, has 
been repeatedly disapproved. But, with 
regard to trustees, whom alone the prin- 
cipal case affected, the authorities cited 
in the preceding note, to which the rea- 
der may easily add many more, establish, 
that a co-trustee, who joins in a receipt 
merely for conformity, is not diargeable 
for money which he can clearly show 
never came to bis hands, nor was at his 
disposal. 

(5) See, the case continued, pott, c. 
357, p. 286. 
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Lambe v. Parker. (I) 



(C. 355.) 



Mrs. Parker devised the estate in question for three lives. Lord Keeper, 
and afterwards made a lease of the same estate for three other Revocation of a 
lives ; and the Question was« whether this lease was a revoca- wiU. 
tion of the will: 

And the Lord Keeper seemed to be of opinion that it was 
not a revocation, because the three lives in the lease might die 
before the testator, and then the devise should take place, but 
was not positive, but referred it to the judges of the King's 
Bench^ by way of a case, to determine.(2) 

It 

(i) S. C. f Vem. 495 ; 1 Eq. Ca. Ab. fore Hok, C. J., Powell and Powys, J. J. 

410 ; f Eq. Ca. Ab. 769. they returned a certificate as fotlows :— 

(ff) The case havfaig been argued be- ** We are of oj^nkm, that the devise is 

X revoked. 
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It was agreed that where a man deviseth the fee, mid after 
mortgageth in fee, that this would not be a revocation, (3) 
'because there was an equity of redemption subsisting, whidi 
may be operated upon by the will ; but in this case there is 
nothing but a mere possibility, for the lives in the will may die 
before the three lives in the lease. Et a^oumaiur, and f9> 
ferred it to the judges of the King's Bench, 



reroked, mumd the term devised ; bat 1€0 (foL edit), where the eame Is i«- 

not u to the revenion expectant there- ported, as dedded, oo appeal, m Dtm* 

upon." There were other pomts in the Proe, 

case, as to which the judges also certi- (3) £aW Temple v. DueheMScfCkmir 

'fied ; bat as they do not appear in the dot, 5 Ves. 685 ; Fktgeruid v» nM- 

•report above, the reader is referred, lor herget Fits-Gib. St7, 

a foil account of them, to 1 Br. P. C. 

Beg. Lib. 1704. B.foL 263. The court, agreeing with the opinion certified bj 
the judges, (act, tupA, note 2,) decreed accordingly ; and ordered that the dis- 
mission, pronounced at a former hearing of this cause by the Master of the Boil^ 
should be reversed. 



(C. 356.) Oldham v. Litchford. (1) 

Lord Keeper. The plaintiff's bill was for an annuity of <£40 per arm. which 
Statute of was given him by Litchford, the defendant's brother and tes- 
firauds. tator; the case was, that the testator was making his will, aod 

amongst other things, was directing this gift to the plaintiff to 
be inserted in his will, and the defendant being present, de- 
sired him not to put it in his will, but said, as he was a Chris- 
tian he would take care to see it paid ; and thereupon h was 
omitted in the will. And the plaintiff having preferred his 
[ 285 ] bill for it, it came to hearing before the Master of the Roib, 

and he decreed the payment of it, and that it should be 
charged upon the real estate ; and now upon appeal it came 
before the Lord Keeper, and it was insisted for the defendant, 
that there being a will in writing, since the statute of frauds, 
8cc. nothing could be part of the will but what was in writing, 
and that no executor or administrator should be diarged upon 
any promise unless it were in writing, and that if it had been 
in the will it would have charged the defendant ho ferdhertfasn 
he had assets, and therefore it ought to have been decreed oilt 
of the assets only, and that there was no colour to chaige it 
upon the land. 

But the Lord Keeper was of opinion, and decreed, that the 
defendant should pay it, and the ground he went upon was, 
that this was a fraud upon the testator and the legatee ; waA 
that, notwithstanding the statute of frauds and perjuries, this 



(l>^ Ca Vera. 506; lEq. Ca. Ab. 131; i Sq. Ct. Ab. 44. 



court 
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court had reKeved in case of a fraud, (2) although there waft 
nothing in writing to chaise the party ; as hi the case where a 
mortgage deed was sealea, and the mortgagee refused to seal 
the defeasance ; and he cited the case of I)uiton and Pool, (3) Ante, Caie 951 
Sihmedlatelj after the statute, where Sir H. Pool was making 
his will, and intended to raise portions for his younger chil- 
dren by felling of timber ; but his eldest son, being by, desired 
fnm not to cut down die timber, because it would drface the 
estate, and he would answer the value of it to his brothers and 
sisters, and thereupon he forbore to cut the timber, and died ; 
and he refusing to make good his promise. Sir R. Dutton, who 
married one of the daughters, brought his action upon the 
promise, and recovered ; (4) but he said he could not decree it* 
a charge upon the land ; but the Master of the Rolls being in 
court, said the reason he went upon to charge the land was, 
because the maintenance of a poor scholar was a charity, and 
was within the statute of 43 Ebz. (5) of charitable uses, and it 
might amount to an appointment within that statute. 



(«} MtrntacfOe ▼. Maxwell^ 1 P. Wins. 
690. 

(3) 1 Vcntr. 318 ; T. Jones, 102 ; 2 
Ler. 210. 

(4) This equitable doctrine is, now, 
tiMy established ; see, authorities cited 
mUe, c. 37, p. 35» note 2. 

(5) Cap. 4 ; but unce the statute of 
mortmain, (9 Geo. 2, c. 36.) this argu- 
raent could not be held ; the last cited 
statute does, indeed, contain a/>roviio in 



favor of devises to the universities, in 
trust for the maintenance of poor scho- 
lars ; but affords no ground for declar- 
ing a mere constructive trust for an indi- 
vidual scholar to be a lien upon real 
estate, under the drcumstanoes, as re- 
ported and as stated in Reg, Lib, from 
which it does not even appear that, had 
the annuity been actually inserted in the 
will, it was the testator's intention to 
have charged it on hb land. 



JUg, Lib. 1704. B.foL 486. At the rehearing, the court did not think fit to 
charge the defendants real estate with the payment of the said £40 per annvM, 
and, therefore, ordered so much of the former decree as cluurgcd the said real estate 
to be discharged ; but ordered that the defendant should pay the quarter's bill 
which was due to the plaintiff's tutor for the maintenance of the plaintiff at the uni- 
irendty at the time of the testator's death, and also tiiesaid annuity of £40 per an- 
mm to the plaintiff by quarteriy payments, accofding to the former decree, without 
taking any account of assets of the testator. 



Fellows v. Owen and Mitchell, and his Wife and 

Children. 0) 



[ 286 ] 
(C. 357.) 



^HE defendant Mitchel married the plaintiff's sister, and by Lord Keeper, 
the marriage agreement .£2,000 was to be deposited in the Trustees give a 
hands of the defendant Owen and the plaintiff jFcllows, to be ^^^^f^;^ 
laid out in a purchase, and in the mean time to be placed out sj|,olvent. 
at interest, in trust for the defendant Mitchel and his wife and Ante, Case 554, 
children : according to the purport of the said agreement, the [S* ^J^^ 
£2.,QQO was paid, and the plaintiff Fellows and the defendant {^to.] 



(1) 5. C. 1 P. Wms. 81 ; f Vem.504, 515. 

X S 



Owen 
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Owen joined in a receipt for the whole «£2»000; but the 
plaintiff received <£ 1,000, and the defendant Owen the other 
JEIJOOO, and now the defendant Owen being become insol- 
vent, the plaintiff preferred his bill, that upon payment of the 
.£1,000 only, which he received, he might be discharged of 
the trust. 

It was insisted for the defendant Mitchel, that the plaintiff 
having joined in the receipt for the whole .£2,000, although 
he actually received but x 1,000, yet he ought to be answer- 
able for the whole. And this was the only point in question: 
and a case was cited between Murrell and ritt, where upon 
a reference to the master to state the case, it appeared to be, 
that two executors having acted jointly in the transferring of 
East India stock, each of them ought to be answerable for 
the whole ; and it was so decreed by the Master of the Rolls, 
Feb. 5, 1704. 

The Lord Keeper took time to consider of it, and desired 
to be attended with precedents ; but thought it a very hard 
case that a trustee should be answerable for more than he re- 
ceived, although he joined in the receipt : and it was said, 
that there were precedents where it had been held that he 
should not. Cur* advis, vuU. 
13 November, This cause having received no determination in the Lord 
1705, Keeper Wright's time, was brought on before the Lord Keeper 

Cooper, who had been attended with precedents on both 
sides. 

The precedentsjproduced for the plaintiff, were Heyton v. 
Marriot, (2) and Woodcock v. Weddail, and Foster v. Townley, 
in Cro. Car. 312, and Bridgman, 35 ^ where it was held, that 
one trustee should not answer for the receipts of another. 

The precedents produced for the defendant, were Widnall 
v. Bond and Richards, where the case was, that Fulhurst de- 
[ 287 ] vised his estate to Lem and Richards in trust, for payment of 
his debts, and made them executors, and they acted in the 
trust and died, and Lem made the defendant Bond his execu- 
tor, and Richards died, and made the defendant Richards his 
executor : and at the first hearing of the cause it was decreed 
that all of them should account for the several receipts of their 
respective testators ; but upon rehearing, 20 Jan. 8 W. d. it 
appearing that the defendants' testators had acted jointly, (3) 
it was decreed that a general account should be taken, and to 
be jointly answerable for what was received. 

Another case of Willdns v. Allen, 8 Dec. 3 Anna Reg. 
Although Wilkins had received but the lesser part of what was 

(«) Cited in Apli/n v. Brewtr, Free' tnisteet, which disdngaishet the cut 
hi Cha. 175» which aee. cited firom the principal one in debate ; 

(S) And were executors, as well as see, ante, e. 354, p. 284, note S. ^ 

received. 
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received, yet that he should be answerable for the whole which 
was received by his co-trustee. 

Another precedent was of Murrel y. Pitts, (4) before the 
Master of the Rolls, where there were two executors and co* 
trustees who had joined in the transfer of East India stock, 
and one received 106, one half of the money, and the other 
received 106, the other half; and this being stated in the 
Master's report, and coming to be heard 5 Feb. 3 Ann. Reg. 
his honour decreed that eskh should be answerable for the 
whole. 

But the Lord Keeper said, the precedents being both ways, 
he had no rule to go by, but to follow those which went upon 
the most solid reasons ; and here it being agreed on all hands, 
fliat the plaintiff Fellows had only one half of the money, and 
that by the consent of the defendant Mitchel, and there being 
no collusion, he thought it very hard, that a trustee, who acted 
honestly, should be charged for more than he actually received, 
and ought not to be charged with the receipts of his co-trus- 
tee; (5) and thereupon decreed, that upon payment of his 
<£l,000 and interest, he should be discharged, and not an- 
swerable for what was received by Owen. 

(4) S Vem. 5T0 ; but, in this case, adndtted doctrine as to co-trustees : see, 
Ac trustees were acting as executors. ante, p. 284, note X 

(5) And socb seems to be, now, the 

Bug. Lib, 1705. A. /of. 71. The court dedaied, that the plaintiff ought to be 
discharge of the trust upon payment of the £1,000 reoeiTed by him, and such in- 
terest or profits as he had made thereof ; and the plaintiff was allowed his costs up 
to the bearing. 

■ (C. 357* b.) 

A PERSONAL estate was devised to A. and in case she died Lord Keeper, 
without issue, then to Bi Resolved, that the devise over to J,J^|^ ****** 
B. is void, and the whole decreed to A.(l) Ante, Case 44, 

380. 

(1) See, antft c S83, p. 210, and authorities there cited, in note, to which add 
€• ].% in Appendix. 



DE 



fS$ D£ TEEM. S. MICH. 17Q5» 



DE TERM. S. MICH. 1705. 

JN CURIA CANCELLARLS. 



(C. 358.) Best v. Stamford.(I) 

Lord Keeper. A WOMAN seised of an estate in fee> makes a lease for 500 
Term to attend years in tfust for herself, her executors and administrators ; and 
the inheritance, jj^jng afterwards upon a treaty of marriage, she and her trus- 
tees assign this term in trust for the husband for life, and after 
his decease in trust for her life, and afterwards in trust for 
their children. The husband dies, and the wife surviving, and 
having no issue by her first husband, marries a second hus- 
band, and dies : and the question was between the second 
husband and the heir of the wife, who should have this term ? 
For the husband it was insisted, that this was an abstracted 
term carved out of the inheritance, and declared to be in trust 
for the wife, her executors and administrators, and so when 
the limitations in the marriage settlement were spent, it ought 
to go to the executor or administrator of the wife, and that 
the second husband, being administrator to the wife, ought to 
have it. 

But per Cur. This term, in the creation of it, was a term 
attendant upon the inheritance ; for whenever a man is owner 
of the inheritance, and intitled to the trust of a term of the 
same estate, the term will be attendant upon the inheritance, 
[ 289 3 unless it be otherwise limited ; and in this case, when the hus- 
band and wife are dead without issue, all the limitations in the 
marriage settlement are answered, and the residue of the term 
shall be attendant upon the inheritance : (2) and be said, in 
this case it may in some sense be said, that aqmtas seqmtur 
legem ; for at law, if a term and the inheritance come into one 
hand, the term is merged, and the estate goes to the heir ; so 
in equity it is in the nature of a merger, for the trust of the 
term will follow the inheritance: and he said there was no 
difference between this case and that of Holt and Holt ; (3) for 
there a man having a long lease bought the inheritance in the 
name of trustees, it was held that this term was attendant upon 
the inheritance, although there was no declaration of it. And 
another case of Percival and Zouch was cited to the same pur- 
pose : indeed when a term was limited to raise £5,000 for a 

(I) S,C. 1 Salk. 154 ; Free. in Chan. t. Lamplugh, 1 Cha. Rep. 36 ; ante, 

95t ; « Verii. 5«0 ; 1 Eq. Ca. Ab. 274. c. 77, p. 66, note 3. 

C2) Scott V. Ftnhoulet, 1 Br. 70 ; C«- (3) Cited in Hoyter v. Rodd, 1 P. 

r«l V. CirdUr, 9 Ve». 612 ; Huddiestone Wnis. 374, 

daughter. 
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daiightdr, ihcl after the iidieritance descended to her, and she 
made her will, and disposed of the portion during her infancy, 
it was there held this was good enough ; and that she being 
owner of the inheritance and the tenn, and having a power to 
dispose of the term during her infancy, but not of the inheri- 
tance ; it was in this case held, that the devise was good, and 
that, for this purpose, (4) it should be looked upon as a term 
abstracted from the inheritance. And so it was held in the Ante, Case 289. 
case of Thomas and Kemisk. 

• 

(4) Ft»r6« T. Afo/a«, 18 Ves. 393. 

Keg, lAb. 1705. A./oi. 97. The court was satisfied the intent was, tliat the term 
of years slnmld attend the inheritance; and decret-d, accordingly, that the defend- 
ant (the second husband) shonM deliver ap all deeds and evidences relating to the • 
premises in question, and also pay to the plaintiff the rents and profits of the said 
preiuistfs received by hipi, the satd defendant, since the death of bis wife. 



Sir John Wolstenbolm v. Davies.(I) 



(C. 359.) 



The plaintiff having borrowed £lOO of the defendant's tes- At Uic RoIU. 
tator upon bond, which was procured by Williams, a scrivener Payment to a 
in the Old Bailey ; when the bond was sealed, it was delivered J",^"case«87 
to the obligee : the plaintiff paid several years ^ interest to 317, V and 
Williams the scrivener, and £50 part of the principal money« notes.] 
which the scrivener paid to the obligee, but the last £50 of 
the principal money being paid to the scrivener, he broke be- 
fore he paid it to the obligee ; and the question was, whether 
Sir Jo. W. the plaintiff was to lose the money, or the obligee? 
And the Master of the Rolls said, that it was the constant rule 
of this court, that if the party, to whom the security was made, 
trusted his security in the hands of the scrivener, (2) that pay- 
ment to the scrivener was good payment, but if he took the 
security into his own keeping, payment to the scrivener woul^ 



'1) 5. C. « feq. Ca. Ab. 709. 

Ji) But the presumption of aatboHty 
from the possession of the instrument, 
may be repelled by evidence that it was 
obtained by fraud, or given lor some 
other special porpose than receiving 
payment ; Paley's Law of Principal and 
Agent, 91?: and the party who takes 
property by assignment m>m another 
who has no authority to dispose of it, is 
guilty of a converMon, for which trover 
lies at common law. M'Camlne v. Da m i, 
6 East, 540. The hardship of any par- 
ticuUr case will not induce the eourts of 
common law to relax the strict priDciple» 
by which such cases are, tiiere, sorenied. 
Stephent v. ElwaU, 4 Mau. aiKi SeL 261. 
Relief, however, as we learn from the 



text above, may be had in equity, where 
circumstances call for it It may be 
proper to observe, that, if a scrivencii. 
or other agent, has been in the habit of 
receiving Sie interest, accruing due from 
time to time, upon a bond : and subse- 
Quently calls in the principal, whidi ii 
duly paid to him ; whereupon the obli- 
gee sends him the bond, taking his note 
either to deliver bark the bond, or to 
pay the money ; then, though the agent 
fiuls, so that the money never comes to 
the hand of the obligee, who gets back 
the bond, and puts it in suit ; upon a bill 
brought by the obligor to be relieved, 
and to have the bond delivered up ; it 
will be so decreed, with costs. Abbing' 
ton V. Orme, 1 Eq. Ca. Ab. 145. 

not 
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not be good payment, unless it could be proved that the scth 
vener had authority from the party to receive it : and although 
in this case the scrivener had received the interest and part of 
the principal, and paid it to the obligee, yet that did not imply 
that he had any authority to receive it ; but as long as he paid 
it over, all was well, and any one else might have carried to 
the party as well as he ; and the plaintiff not proving that the 
scrivener had any authority from the obligee to receive, he was 
fr>rced to pay the last £50 again, -although the Master of the 
Rolls declared that he thought it a very hard case. 



(C. 360.) Brotherton v. Hett.(I) 

At the Rolls. It was held, that of equitable securities, that which is prior in 

Equitable aeon- time shall have the preference ; as where there is a first, second 

rities, which and third mortgage, the second mortgage shall have the pre- 

preferred, ference of the third, if they are brought all before the court; 

but if the last mortgagee get the legal estate before any bill 

preferred, (2) that will have the preference of all the prior 

mortgages which have not the legal estate. 

But that which made the difficulty in this case was, diat the 
first mortgagee, when the third mortgagee lent his money, had 
declared that he would, after the payment of his own money, 
stand seised of the mortgaged estate in trust for securing his 
money ; which he had not done to the second mortgagee : and 
the question was, whether this had not put the third mortgagee 
in a better condition than the second : and of this point the 
Master of the Rolls took time to consider, but seemed to be 
of opinion that this would not alter the case, because the first 
mortgagee had nothing to do with the estate, after his own 
money satisfied ; (3) but if he had joined with the mortgagor 
in transferring the mortgage for securing his own money, and 
the money of the third mortgagee, this would have altered the 
case. Cur. advisare vult. 

(1) S, C. t Vem. 574 ; 1 £q. Ca. (3) On a rehearing, (the f 8th Jan. 

Ab. 930. 1706.) before Cowper, C. S. a decree 

(9) Or even ftruLente lite, Robinson v. was made in conformity with the opinkm 
Davison, 1 Br. 63 ; Brace v. Duchess of of the Master of the KoUs. See eatract 
Marlborottgk, 2 P. Wms. 491 ; but not from Reg. Lib. infra. 
after the suit has proceeded so far as a 
decree to account. Wortley v. Birkhead, 
3 Atk.811. 

Reg, Lib, 1705. A./o/. 507. The court decreed, — that the mortgaged prenuaet 
should be forthwith sold, and the mortgagees paid according to the prioritj of tbdr 
securities ; but as it appeared that the first mortgagee had lent a further sum of 
£1,000 after he had signed the declaration of trust aforesaid, the court declared, he 
ought not to come in for payment of that sum, till after the third mortgagee, to 
whom he had made such declaration of trust, should be paid ; and deoreed accord- 
ingly. R. L. 1706. A. fol. 184. 'Ihe decree was affirmed on a rehearing. 

DE 
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Sib Charles Orby v. Dom. Mohun.(I) 



(C.361.) 



The Earl of Macclesfield by a settlement of his estate limited I»^ Kecyer. 
his estate to the Lord Brandon for life, remainder to Fitton ch! jilJwoi; 
Gerrard, his younger brother for life, and limited a term to 
trustees, upon trust by mortgage or sale to raise *£ 1 2,000, viz. 
£SfiOO for the Lord Brandon Gerrard, and c£4,000 for Fitton 
Gerrard, remainder to his own right heirs, with a power to the 
Lord Brandon and Fitton Gerrard, when in possession, to let 
leases of lands usually let at the ancient and accustomed rents^ 
and of other lands at the best improved rents. 

The Lord Macclesfield devised all his estate, real and per- 
sonal, to the Lord Mohun, and made him executor. 

Fitton Gerrard upon his death-bed made a lease, being in 
possession, to trustees of all his manors, messuages, lands and 
tenements, which he had any power to devise, rendering there- 
fore for the lands usually let the old and accustomed rents, and 
for the other lands, the best improved rents that could be got 
for the same. The Lord Brandon being dead, Fitton Ger- 
rard was in possession of the estate for some time. Here 
jarose three questions : 

1st question. Whether the executor of Fitton Gerrard should [ 
have any interest for the «£4,000 before the money was raised 
by mortgage or sale i 

In that they all agreed that he ought to have interest from 
the time the money became payable, and this term for raising 
it was in the nature of a mortgage or security for it ; (2) but 
for the time Fitton Gerrard was in possession of the estate no 
interest was to be paid, for the profits of the estate were in 
lieu of it 

It was likewise agreed, that the leases of the lands, (not 
before let,) reserving the improved rents in general terms, were 



(1) S. C. Gilb. Rep. in £q. 45 ; Free 
in Cha. t57 ; 3 Ch. Rep. 102 ; t Vem. 
531 ; 1 £a. Ca. Ab. 343; 16 Vin. Ab. 
473 ; 19 Vin. Ab. 137. 

(8) Spurway ▼. Glymn, 9 Ves. 48d. 
The intention being to charge the pre- 
niises with the principal money, that of 
course carried interest from the time it 
was payable ; or the money could not 
be raised. KUmury v* Gefiy, I Salk. 



538 ; Hall ▼. Carter, 2 Atk. 358. See, 
however, Evalyn ▼. Evelyn, t P. Wms. 
671, that a portion charged upon a real 
estate, and directed to be raised out of 
the rents and profits, will not carry in- 
terest ; if no express time is mentioned 
when such portion shall be najrable: 
teetU where there is a power of sale, or 
demise ; poU, Append, c. 15. 

void 
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void for the uncertainty^ (3) and for the difficulty it put upon 
the remaTnder man, of recovering his rent, because he could 
not tell what sum to bring his action for. 

But the only question was, whether such a lease would be 
good for the lands usually letten, reserving the ancient and 
accustomed rents in general terms, (4) without mentioning any 
particular sum in the reservation ? And here they differed in 
opinions. Holt argued that those leases were good, and pur- 
suant to the power; for id certum est quod certum reddipotettf 
and although no particular suih was reserved, yet that might 
easily be ascertained ; for he held that such rent as was r0% 
served at the time when the power was created, (5) should be 
deemed the ancient and accustomed rent, although formerly i% 
had been otherwise ; for although that is not the most ancient 
rent, yet it may properly enough be said to be the ancient rent, 
in respect to leases which should be afterwards made pursuant 
to the power : and he said he did not see any reason why it 
should not be good by using such general words in the reser* 
vation, as it was in creating the power ; for there the power 
was in general words, viz, *' reserving the ancient and accus* 
tomed rent ;" and he cited the Abbot of Strata MarceUa^s 
case, (6) where the king granted tot, tanta 4r talia prtvUegiOf 
Sec. as had been enjoyed, &c. and it was held that it was i^ 
good grant ; and he cited 8 Co. WMtlock*s case ; 6 Co. Sir 



J 9) See, 5^01111011 v. Bradttreet, 1 Scb. 
i Lef. 71. 73. that •' the ooarU have 
" ^one great lengths, to asibt in render- 
*' uig certain what has been thus Idft un- 
*' certain f and see Audley y. AudUy, 
f Cha. Rep. 157. 

(4) Though the terms of the lease 
were general, yet if they had contained 
an express reference to an ascertained 
medium of explanation, by which the 
•mount of tlie reserved rent could be 
precisely and indisputably fixed ; such 
a lease might have been maintained as a 
good execution of the power ; (Lewtan 
▼. Pig9t, cited in the report of the prin- 
cipal case, in 3 Ch. Kep. 110.) and 
would not have been open to the objec- 
tion, made in tlie present instance, that 
the rent might have fluctuated within 
the last twenty years, (to which length 
of time the reference, to fix the custom, 
must have extended,) and, therefure, 
that the principle upon which the com- 
putation ought to proceed was uncertain, 
bee next note, that the dispute was, 
whetlier the medium of explanation here 
offered was the proper and certain one. 

(5) Mortice v. Antrahutt Hardr. 3t6. 
Mr. PowelJ, in his Treat on Pow. 549, 
•baerves, tliat where the leases, on which 
the rent has been reserved witbb the 
twenty years, have been sometimes witli 



fines, and sometimes without ; this rule 
of Lord H6U*s seeass leas pfopcr thao 
that held by Lord Cowper and C. J, 
Trevor : but that, under taay other dr- 
cnmstances. Lord Holt's role b to be 
preferred ; as leadins to certainty. Of 
course, a power to lease, reserving the 
usual rent, may be well pursued thougfi 
a fine is taken, if that has been the m- 
variable practice. Bight y. J%omat, $ 
Burr. 1446. It may be proper to add, 
that Audlty v. AudUy, (ubi svprcl) is an 
authority only in favour of Lord Holt's 
opinion, that the rent existing at the 
time of the creation of the power, ought 
to be esteemed that which was meant at 
the unuU rent As it does not appear, 
in tliat case, that any reservation of raol 
was necessary, but that the power might 
have been exercised by the donee, by 
granting a lease to his children, or any 
other object of his favour, without re- 
serving any rent ; that decision is not 
in point as to o/i the terms of a questkia 
like the present : thoogh, if the oHa* 
riou which it proposes, for aacertainng 
what should be held the usual rent, be 
admitted ; "it soes fiir toward sapportina 
the opinion of the great judge who held 
that the power was well executed ia the 
principal case in the text 
(6) 9 Befi. X4. 

John 
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Jokn MoUh'b €Me; Hard. Rep. 3125. 5 Co. 7- Wmdham'B 
case ; 5 Co. 18. And he said the execution of a power ought Power con- 
to be taken beneficially^ and therefore such constructions have ><rued beuefi- 
been always made as to make it effectual. (7) Q Co. 6. Sw^ '^^' 
Edward Clere*8 case ; Hob. 302 ; Keb. v. Lee, 10 Co. 143 ; 
where a covenant to stand seised was construed a good revo^ 
cation in pursuance of a power. 

Lord Iweeper and Trevor ai^ued e contra, that this was not r 
a good lease, for that thi^ being a power voluntarily created 
ought to be construed strictly, and if it be not good at law, it 
shall not be aided in equity. (8) 

They agreed this reservation would have been good between 
the parties themselves (9) to the lease; but the question was« 
whether this would be good against the remainder man? (10) 
And possibly it might be good if such a lease was made by a 
tenant in fee, so as to bind the heir; (11) but he, that acts by 
virtue of a power, ought strictly to observe all circumstances, 
and for that they cited Montjoy^s case, 5 Co. [Sed semble a 
moVf that some opinions there are not law now.] (12) 

in construction of deeds, the intent of the parties ought to 
be considered, (13) and there is no doubt but he that created 
the power intended the remainder man should be in as good a 



(T) To Ihis sabject Mr. Sogden bat 
dcYOled tbe 2d sect cap. 9, «iid the 
wbole 10th cap. of bis Treat of Powers ; 
to which work the reader b referred for 
an ample developeiueot. both of the 
prindplet and auihoritiet. 

(S) AhU, c. S96. p. S95 ; c. t71, 
p. 195 ; the word ** created/' in this 
septeoce, probabJjr is a mistake of the 
printer, and we ought to read neeuud: 
a atrictlj volantary execntion of a power 
mnst strictly porsoe the iorms pre* 
scribed ; bat wtiere there is a moral and 
veritorioos, though not what the law 
teims a Taluable consideration, for the 
execution of a power, we have Lord 
Eldon's aethoritjr, that it is *< not easjr 
" to get fiur wrong iu equity ; being for 
" a meritorious consideration, it would 
" do» in equity, in almost anv ibnn, in 
" which the mtention was clearly ex- 
pressed ; though a court of Uw could 
not deal with U" W^Amm ▼. Wyk- 

. 18 Ves. 415. 
(9) Yet it seems difficult to under- 
stand, how it could be good, eren as be- 
tween the parties, unless it were capable 
of being ascertained ; on the other hand* 
if the ai]|oont of the resenration could 
be certainly established ; then the main 
objections, upon which (according to 
the fuller reports of the case in Gilbert, 
and Cha. Ca.) it was decided that tlie 
execution was faulty, seem to be sub- 



«« 
<« 



stantially answered. See, howoTer, 
note 14, mfrit, 

(10) See, Skmmon y. Br^^fMt, aa 
cited in note 3, tupri, but see, alag^ 
Fttz-CiTttid «• Faatembtrg<9 Flts-Gibi^ 
919, in whi«U latter case the doctrine 
here maintained by Lord Cowper and 
Treyor, C. J. is supported. Undoubt- 
edly if the leaaat for lifo inyades the. 
interest of the remainder-man, in qrdu 
to benefit his own solely, then, the exe-i 
cation of the power will be eonstrued 
strictly. CmytbeUw.Lg0ch,AmhL74»i 
Stratford y. £ord Aidborvvgh, 1 Ridgew. 
P. C;.«84b 

(11) The difficulty suggested ji(|pra> 
in note 9, recurs here ; unkss we ara 
to understand, in contradiction to the 
words sboye, tliat the resenration would 
be bad ; but the lease, in other respects, 
good : but see, note, 14. 

(IS) And see tbe high authority re- 
ferred to in note 8, that where there is 
a meritorious consideration for the exe- 
cution of a power, equity will supply 
defective circmnstances, if the intent to 
execute is manifest. See, also, HotmeM 
y. CoghiU, It Ves. tl6. 

(IS) Combaftrd'M4:M$e, t Boll*s Ab« 
t6t, pL 15 ; Pomiry v. Fiartiagtan, 3 
T. R. 674 ; both which cases not only 
support the abstract princyqpie, but apjply 
it to the subject of the text— leasinf 
powers. 

condition 
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eonditioii to recover the rent as any other before him ; (14) fof 
this will put great difficulties upon the remainder-man in case 
he be put to bring an action for the rent ; for if he mistakes 
the ancient rent ever so little, (15) the tenant may fence with 
him, and show that some other rent was the ancient rent, and 
be in no danger of avoiding his lease. Whereas if a certain 
rent had been reserved, the tenant could not controvert that 
without avoiding his own lease ; for if it were not the ancient 
rent, (or more,) his lease was void ; and it can never be pre- 
sumed that he would endeavour to avoid his own lease ; and 
the rent ought to be the same not only in quantity, but of the 



(14) This position cannot be shaken ; 
but does it clcarlv appear how the re* 
niainder-maii wonld be less able to avow 
a distresSj or bring his action, for a cer- 
tain rent, than hu predecessor ? the dif- 
ficulties stated, whatever be their force, 
teem equally applicable to the first 
tenant for life as to the remainder-man, 
to whom the rent-rolls and other muni* 
ments of the estate would devolve, to- 
gether with the land. It would, how. 
ever, be suggesting a partial view of the 
subject, not to oner to the reader's at- 
tention Lord Cowpei's distinction on 
this head ; (as reported in 3 Cba. Ca, 
153.) His Lordship held that a reser- 
vation of rent, in the terms under con- 
«deration, would not be void as against 
Uie party granting the lease, because it 
might, perhaps, be recovered ; but that 
a remainder-man could not be bound bv 
a lease, the reservation in which, though 
not uncertain absolutely, was not abM- 
hitely and perfectly certain. In weigh- 
ing this distinction, it will be proper to 
put in the opposite scale, Loni Redes- 
dale's observations in Shannon ▼. Brad' 
ttreet, ubi tupri ; we tliere read as fol- 
lows : — " An objection has been raised 
" from the uncertainty which the remain- 
'* der-man would be under with respect 
** to the tenure of the estate. Unqnes- 
" ttooabljthis is a serious consideration, 
'* but it applies to many of the cases on 
'* jointuring powers; especially as to 
" the lands charged, and the extent to 
" which they were bound. But the 
" courts have gone great lengths to assist 
" in rendering certain what has been 
" thus left uncertain. There are cases 
" of contracts to make a jointure where 
'* it was impossible for tiie remainder- 
" man to know how far the estate was 
" bound witiiout filing a bill." Tlie 
reader will recollect, that, although I^rd 
Kedesdale illustrated his argument by a 
reference to jointuring powers, the sub- 
ject on which he was deciding was, like 
the present, the execution of a leasing 
power. His lordship added, '< Another 



<( 



n 



« 



" objection is, the uncertainty of the 
rent ; but I do not think it uncertam, 
for it is capable of being reduced to 
a certainty. Every executory con- 
tract roust contain this species of un* 
'* certainty, but if it contains all that 
" leads to* future certainty, I take it to 
" be sufficient" Lord Redesdale was 
not called upon to declare the rule by 
which it ought to be determined what 
should be considered as ancimt mtd 
unuU rents ; but his arguments and de' 
cision are expressly in point to show, 
that, when the rule is ascertained, no 
difficulty which the remainder-man may 
have in applying it, ought to invalidate 
the execution of a power. If this doc- 
trine be admitted, it would very moch 
narrow the present question : it would, 
in fact, reduce it to the angle point, 
whether the rent reserved at tSe time of 
the creation of the power, shoold, or 
should not, b^ conudered as the ancient 
and usual rent ? The negative was re- 
solved in the prindpal case, by Cowper, 
C. S. and Trevor, C. J. Holt, C. J. <&- 
tfiitifnte. (See the fuller reports in Gilb. 
and Cha. Ca.) Lord Holf a opinkn, 
though in this case overmled, seems to 
be sanctioned by the concnrrenoe of 
Hale, C. B. in Morriee v. Antrobus, dted 
tujfrii, note 5. 

(15) llie difficulty is, at all events, 
here stated too high : it appears from 
Rtg. Lib. that the rent to be reserved, 
was " the ancient and accustomed renti 
or more ;" this last term of the power 
would, surely, facilitate drawing a de- 
claration, which would not be open to 
all the objections in the text ; and to 
which the tenant, it should seem, couki 
make defence, only by showing that the 
rent reserved was less than the andent 
rent ; thus avoiding hb own lease ; — ^tlie 
very measure which, we are told in the 
text, *' is not to be presamed :" and to 
which, at all events, any reservation of 
rent, however precise iu its terms, must 
be equally liable. 

same 
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same quality; and recoverable by the same remedy.(l6) And 
the execution of a power ought not to be in the words creating 
the power ; for suppose the power had directed the leases to 
be made under the same covenants^ sure it would not have been 
good to make a lease generally^ saying under the same cove- 
nantSy without inserting any covenant ; or suppose the same 
had been upon an alternative, reserving one or the other of two 
things, it could not have been a good execution of it, to have 
reserved it so in the lease, but it must have been reduced to 
one of them ; and as to the case of Levistan and Piggot, {17) 
which was cited by the other side, where a lease was made, 
reserving twenty shillings per acre, they agreed that was good 
enough, because there by admeasurement it was reduced to a 
mathematical certainty; and on this side were cited Cro. 
[Eliz.] 340; Owen v. Ap-Rice, {IS) Winter* s case. Dyer, 
[308, b.] 5 Co. [dd.] Knight's case. 
Decreed that the leases were void. (19) 

(16) See, howeTer« that a power di- 
recting a yearly rent to be reserved, 
may be well executed by reserving a 
rent payable half-yearly : Doe ▼. Wilum, 
5 Bamw. and Aid. 381 ; in that case it 
was objected, without effect, that, if the 
lessor died daring the second half of any 
year, the remainder-man woold lose half 
a year's rent. 



(17) 3Ch. Rep. 110. 
(18) 



Cro. Car, 95 : HetL SO, report- 
«^ , 3 Keb. 380, cited, with the addi- 
tion of an important circumstance, 
which renders it an authority but imper- 
fectly in point to the present case. In 
Owen V. Ap'Bice, there was a power 
given to lease four manors, reserving the 
accustomed rent. The four manors had 
always been included in one demise; 
and a single consolidated rent reserved 
out of the whole. In the execution of 
the power, three onlv of the manors 
were demised; and, it is obvious, no 
ancient rent could be averred with cer- 
tainty to have been paid for the lands 
thus separately let ; imlcss the rent had 
been determined by quantity, and at a 
price per acre ; and, even then, the fiur- 
ness of an average price might have been 
destroyed, by omitting, or including, in 
the lease, the best, or the worst, land. 

Eeg. Lib. 1705. B./oL 313. The court declared, that as to the £4,000, the 
same did become due to the said Rtton upon the death of Earl Charles, the fiither ; 
and that the estate was in nature of a pledge for payment thereof, and that the same 
ought to carry interest from the death of Earl Charles the fitther, until the esUte 
charged therewith came to Earl Fitton, and during the time he continued hi pos- 
session of the estate, the £4,000 charged thereon was not to carry interest ; but 
from the time of his death interest was again to run. And as to the leases in ques« 
tion made by Earl Fitton, the court declared, that the same were not good, and as 
to the said leases dismissed the phuntiff's bill. 



(19) Affirmed, on appeal, in Dcm, 
Prvc. 9th Mar. I7t6. See, 3 Br. P. C. 
248, (fol. edit) Joum. H. of L. vol. 
S3, p. 64. But as the decree had been 
acquiesced in for more than twenty 
years, before any appeal was brought, 
durmg which lime securities had been 
made and accepted, under the sanction 
of the decree, for debts and marriage 
portions, by persons not parties to that 
suit, who would have been very great 
sufferers had the decree been reversed ; 
that consideration, probably, had iome 
weight. It ought not, however, to be 
omitted, that the opinions of the Judges 
were heard, as to the validity of the 
leases : and that the majority of them 
held the power not to have been well 
executed. The decree, therefore, so 
affirmed, must be considered as a bind- 
ing authority, at least in cases precisely 
the same : where the drcumslances arc 
distinguishable, even slightly, it may 
demand most serious attention whether 
the recorded opinions (before alluded 
to,) of such Judges as Lords Holt, Hale, 
and Redesdale, do, or do not, authorise 
inferences differing from the present de- 
termination. 



APPENDIX, 

Canqnising the Equity Cases inserted amtmgit the Reports 
of Decisions at Common Law m 1st Frbbman ; the Petgmg 
of which Volume is here preserved in the Margin. 
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(C. 1.) 



An original trust is not barred by the statute of limitations; (1) limitetion. 

but for other actions^ which are within the statute, there is no 

remedy in equity. Mar. 129. Et cest difference jeo audivi[^ 301 ] 

devant. 

(1) Ante, c SOI and fOS, p. 156. add <' ChotmondeU^ y. CJtntoa, S Jac 
But see the references in note S. to the and Walk. 163. et sej. ^m^. 
first of these dted cases; to which 

■— •— (C. 2.) 

A MAN binds himself and his heirs. Sec. in an obligation; if Heir, 
the heir be sued, and the executor have assets, the heir may be f^^^. 
relieved here against the executor. (1) 

(1) AnU, c S66, p. 188, no«et S and S; C. S78 (c) p. S05. 



Mick. 1673. (C. 3.) 

A. HATH three daughters, and deviseth them <£dOO a-piece. Devise, 
to be paid at the ase of twenty-one years, or day of mar- 
riage, which should first happen, and if either of them should 
die before the said times, then her portion to be equally di- 
vided between the survivors ; the eldest marries and hath her 
portion, and dies leaving issue ; the youngest dies before she 
either is married, or attains the said age of twenty-one ; the 
second survives. 

The question was, whether the second, survivius, should have [ 302 ] 
all the portion of the youngest. Or whether the children of the 
eldest should have a sharei 

Resolved 
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Resolved per Ellis, Wyndham, and Dom* Cancellar, that 
the second sister should have the whole; (I) and though it was 
objected, that the words (equally to be divided) did imply that 
they should be sharers, yet that is to be understood reddendo 
singula singulis in case two of them had survived, 

(1) MiUom ▼• Awdru, 5 Yes. 468. construed to mean " others/' so m to 

Bat see, Wilmot ▼. Witmatf 8 Yes. 12 ; give a Tested interest, descendible to 

Baiow y. Salter, 17 Yes. 482. that the representatiTes. 
word *' sunriTors/' has been frequently 

(C. 4.) — ^ 

Kelease b^ Mr. Wentworth of Lincoln's Inn, being to release his interest 
fraador mistake* Jq ^ parcel of land, the release was so penned that it extended 
to release his interest in almost «£2y(X)0 per annum, which he 
did not intend ; and he had relief in chancery. (I) 

(l) To rectify mistakes is t]ie pecu- strument so obtained ; yet this is one of 

liar province of the court of chancery ; the most ancient heads of equitable ju- 

Finch v. Fineh, 1 Yes. jun. 546 ; and risdiction ; where the remedy is, in 

though courts of common law have a many cases, more effectual than can be 

concurrent jurisdiction, where fraud in had at law. Pickett r. Loggon, 14 Yes. 

obtaining a deed is clearly established ; 234 ; Ante, c. 326, p. 173. 
and will relieve by making void an in- 



(C. 5.) Cheeke and The Lord Lisle. (1) Hill. 1673, 

Post, Case 10. Upon the marriage of the plaintiff with the daughter of the 
I?' ^?°~ defendant, it was agreed by articles under hand and seal, that 
unued;j ^y^^ plaintiff should have <£4,0(X), to he paid in this manner, 

viz. <£ 1,500 presently, and <£2,500 within six months after he 
had made a jointure of £S00 per annum, (which by the articles 
he was to do within the space of four years,) and it was likewise 
agreed, that if her husband died before the money paid, then 
it was to be paid to the wife. It fell out, that she died within 
a month after she was married, the jointure not being paid 
according to the articles. The question was, (seeing that 
the law was against the plaintiff,) the jointure not being 
made, and he not being to have the portion till after die 
jointure made, whether here were any circumstances of weight 
enough to prevail for a decree to enforce the defendant to pay 
this money, being in strictness of law not bound to pay it, and 
the wife dying so suddenly after marriage? Curia aSmarevtUt* 

(\) S.C. Rep. tern*. Finch 98, and see die case, on a trial at law, in fMectment ; 
«Keb.794. ^ 

By R^, Lib, 1672. h»fol, 363, 443, it appears, that this cause was set downlqr 
tearing on the 15th April; and that on the 9th of May the plaintiff was ordered to 
make his election to proceed either at common law, or in •cpity. By Jttg. U^ 

1673, 



IN CURIA CAVCKLLAKIJE. 302 

167$, foL 199, 533, 578, we tetni that « cros$ bill bad been filed, and that both 
caasea were on the t6tb January directed to be beard togetlier ; and the depositions 
taken in one to be used in the other : that on the 31 tt of January the cause came 
on to be heard, when, it appearing that the question depended chiefly on the ar- 
ticles of agreement, entered into in contemplation of the marriage of the. plaintiff 
with the daughter of the defendant; a case was ordered to be drawn up ; on which 
the Lord Keeper might Qt he saw cause) consult some of the judges. On the f7th 
of June the cause agsin came on b<fore the Lord Keeper, assisted by Ramsford, J. 
when the frets proved, substantially, agree with the report; and the court was fully 
satisfied, and did declare, that if the plauitiff had made his contract and bargain 
^ with the defendant for £4,000 portion in such manner as that it would have bound 
' the defendant at law ; this court would not have hindered the plaint from taking 
the utmost benefit of that contract at law, tbou^ his wife had died the next day 
after the marriage ; but since the plaintiff, who began at law on an action of co- 
venant, finds that he cannot succeed at law, this court sees no Reason to mend the 
plaintiff's bargain in equity ; it not being alleged even, that the articles were mia- 

genned, or drawn up contrary to the intention of the parties. And the said articles* 
y express contract, make the settiement a precedent condition to the payment of 
the £9,500, which cannot be discharged in equity : or if it were lawful in some 
cases, and under special circumstances, for a court of equity to expound a deed 
otherwise than the terms seem to import ; yet that ought never to be done but 
where it is to avoid an extremity. The court further observed, that the articlea 
contained an express covenant, that if the plaintiff had died before the money 
paid, his wife was to receive the money ; but there was no covenant that if tlie wife 
died before the settlement was made the money should be paid to the plaintiff; 
which showed it was not intended. Wherefore the Court (Rainsford, J. concurring) 
ordered the bill to stand absolutely dumissed. . 

(C. 6.) 

If a portion be given to a daughter, provided she marry with Consent, 
the consent of A. &c. this is but in terrorem, unless it be given 
over«(l) if she do marry without such consent. 

(1) Ante, c 9« p. 10, and references there given. 

* r 303 ] 

(C. 7.) 

MoRTOAOOR and mortgagee; the mortgagor died, and the Assets al heir. 

heir of the mortgagor and mortgagee join in a sale of those 

lands. Qu. whether the money that comes to the hands of 

the heir by this sale shall be assets to charge him in equity i 

And per Finch, Lord Keeper, it shall not, no more than he 

shall be charged at law after alienation bandjide.{\) 

(1) The reader will raoollect, that, released, fraudulentiy. as against credit 

thb decision was made three years tors, the court of chancery will follow 

prior to the statute of frauds and per* the money, ilnte, c ISO, p. 115« and 

juries (t9 Cha. 3, c. S.) Since the sta- notes. The principal case is, no doo^t, 

tnte there can be no doubt tiiat an the same reported m 3 Keb. 307, under 

equity of redemption is assets in the the title of rrceman v, Tagior, 
hands of the heir ; and if afiesed or 



Trin. 
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(C. 8.) Trin. 1674. 

Mortgage A. MORTOAOES to B. for security of £500, the interest niiis 
interett qq for seven years unpaid, so that the money due to the mort- 

gagee is then c£710; then the mortgagee, upon receipt of this 
x710 from J. S. assigns this mortgage to him. Ke8ol?«d 
per Finch, Lord Keeper, that J. S« shaJI not reckon interest for 
<£710 from the time of the assignment, but only for the <£500 
which was the original principal; (1) for if that should be al- 
lowed, by that means the mortgagee might assign over eveijr 
six months, and by that device have interest upon interest. 



(1) AnU, c. 94, p. so ^ c. 146, p. It7 ; c 290, p. 217, and notes. 



(C. 9.) 



nthes. A BILL was exhibited for tithes, and the jurisdiction of the 

court demurred to ; but the demurrer overruled, and the de- 
fendant ordered to answer.(l) And it was said by Finch, 
Lord Keeper, that the court of excheauer did not hold plet 
by English bill until the statute of 33 H. 8. 39. 

(1) Ante, c 29, p. 27. 



(C. 10 .) Cheeks v. Lord Lisle. 

Por^con- Cheeks married the daughter of the Lord Lisle, and upon 
dttiaiiak the marriage it was agreed by articles, that he should have 

Ante, Cue 5. £\^5Qo in hand, and that he should within the space of foar 
years settle <£400 per annum upon her and her chUdren^ more 
than he had done upon the marriage, and upon such settlenieDt 
made he should have £2,500 more ; the marriage took effect, 
but the lady died within a month after marriage. The ques- 
tion was, whether or no he should have th^ £2,500, for be 
had four years time to make the settlement, and there was no 
default in him, but he was prevented by the act of God. 
[ 304 ] It was held by the Lord Keeper and Justice Ra^nsford, diat 
he should not have it. 

For first it was agreed he had no remedy at law, the condi- 
tion not being performed ; and so the question was, whedier 
here was any inducement for equity i and *it was held that 
there was not; and so the plaintiff's bill dismissed.CL) 

(1) Anie, c. 38, p. 36 ; c 64, p. 58, and notes. The principal case it cited 
in Vermuden ▼• Read, 1 Vem. 69. 
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Lady Tyrrell's Case.(I) (C, 1L) 

The case was : Sir Toby Tyrrell died, having his daughter's Note. 

portion left her by her grandfitther in his hands ; bis lady had 

several jewels, some whereof she had before marriage, others 

were bought by her with her oWn money, as she pretended, 

during the coverture ; Sir Toby allowing her a yearly sum for 

her own expenses, out of which she saved money to purchase 

those jewels. The question was, whether those jewels should 

be liable to make good the daughter's portion^ or whether the 

lady should have them as paraphernalia ? and it was ruled by Foraphemalia. 

the Lord Keeper Finch, that if there was not sufficient for 

payment of debts, (2) the wife should have no paraphernalia ; 

for it is not fit she should shine in jewels, and the creditors in 

the mean time to starve; and he said, if the wife should in this 

case have the jewels, and her daughter want bread, this would 

be to turn the children's bread into stones. (3) 

And as to the point of buying them with ber own money, Allfaitoy: 
that should make no difference, (4) so long as the husband and March, 44. 
wife do cohabit ; for if the wife out of her good housewifery 
do save any thing out of it; this will be the husband's estate^ 
and he shall reap the benefit of his wife's frugality ; and he 
said, the reason of it is* because when the husband agrees to 
allow his wife a certain sum yearly, the end of this agreement 
is, that she may be provided with clothes and other neces- 
saries, and whatsoever is saved out of this redounds to the 
husband. \ 

But if there be a separation, and the wife hath a separate 
maintenance, there whatsoever she saves shall be for her own 
particular use ; and so it was ruled by my Lord Coventry ia 
Sir Arthur Gorge's case ;(5) and the reason there is, because, 
when the wife nves from her husband, she is not capable of 
contracting debts upon him. See. (6) 

And he said he never knew any paraphernalia allowed, 
but where the party was noble either by birth or marriage. (7) 

(1)5. C. 3Eq. Ca. Ab. 155. Cha. 64; WUkon ▼. Pack, M mprk; 

(S) WUlion y. Pocfc, Free, in Ch^ Stntmrng ▼. StyU, 3 P. Wms. 3S8j 

i97; Cmtpton v. Cotton, 17 Vet. «73. Walter t. Hodge, t Swanst. 106, by 

(5) Bat had the daughter's daim toa which this part of the Lord Keepers 

proyisioa rested on the will of her father, opinion seems, effectuallj, overruled, 

the widow's title must have been pre- (5) 1 Cha. Rep. I'i5; 1 Cha. Ca.118. 

femed : for, although bona paraphernaUa (6) To support the generality of thiy 

are liable to the husband's debts, and position, it must be assumed that the 

way be disposed o€ by him, during his separate maintenance is sufficient for all 



I they afe not devisable by him. necessary purposes ; that it is regularly 

Tipping^ y. fifitmg, '1 P. Wms. 7S9} paid; and the tradesmen mth whom 

SneUon y. Cor^f, 3 Atk. 369; set, the wife deals have notice of it. Hisfty. 

also, Cjffley y. Ofieg, Prqc in Cha. S7 ; Bfitn» 4 Bam. and Aid. t54; Nune v. 

NorAofw,Nortkiy,%Atk.7^i Onhm Cra%, S New Rep. 15« ; Toddv.Stoket, 

y. Londonderry^ 3 Atk. 394 ; 1 Salk. 116. 

(4) But, jee, «iile,.c. 73, p. 64, and (7) Bnt see the foor first cases dtcd 

note ; also, Herbert v. Herbert^ Prec in in note 3* 

Y 2 And 
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Trust resnlting. And whereas in this case, the daughter's portion being 
Post, Cftie IS. charged, upon the father's land, she, at the request of her 
father, had released her interest in the land, to the intent that 
he might be enabled to make a clear settlement thereof upon 
his son, it was declared by the Lord Keeper, that if this were 
done by the daughter without any consideration, there would 
be a resulting trust in the father, whereby he should be charge- 
able to the daughter for so much money. (8) 



(8) It is a leading rule in courts of 
equity, that " iie wtio bargains in mat- 
" tet of advantage with a person plac- 
'* ing confidence in him, is bound to 
" show, that a reasonable use has been 
" made of that confidence ;" per Lord 



Eldon, C. in Gibion y. Jetfa, 6 Vet. t78; 
ond, see, Seulthorp v. hurgeu, 1 Ves. 
jun. 92, that where the consideratioD of 
a deed is only five shillings, a retultiiig 
trust arises for the grantor. 



(C. 12.) 



Debts. 
Legacies. 



Assets. 



HiCKsoN V. WiTHAM.(l) Pasch. 1675. 

The case was : a man that had several creditors makes his 
will, and recites, that for the payment of his legacies and 
debts he devises such lands to his executors, then he gives 
;£800 to his wife, and c£800 to his [eldest son J &c. and says, 
'^ that his will is, that these several sums of money should be 
paid out of money raised upon the sale of his land ;*' and the 
value of the land falling short of the debts and legacies, the 
question was, whether the debts and legacies should equally 
be paid, or whether the debts should be first paid ? (2) 

And it was held by Finch, Lord Keeper, that in this case 
the debts should be first paid ; and he took a diflPerence, where 
lands were conveyed by deed in trust for the payment of debts 
and legacies, there they should go pari passu, and should have 
proportionable satisfaction, and the debts should have no pre- 
ference ; but where lands were devised to an executor for the 
payment of debts and legacies, this shall be intended that he 



• (1) S.C,1 Cha. Ca. 948; Rep. temp. 
Finch, 195; S £q. Ca. Ab. 369. 

(t) The reader will observe, that this 
question was made eiehteen years be- 
fore the Stat of fraudulent devises ; (3 
Gulielro. et Mar., c. 14.) since Uiat 
act, a doubt could not exist, where the 
chat^ is, as in the present case, by 
will. See, ante, c 54, p. 49 ; c. 136, 
p. 121, note 4; c 339, p. t70. It 
seems, also, difficult to believe, that it 
would be practicable, in the present 
day, to support the distinction here 
taken by Lord Nottingham, even if the 
charge were by deed of trust The 
lands being once subjected (though not 
by will) to the payment of debts and 



legacies ; it should seem most accordant 
to modem principles to presame, that it 
was the intention these demands should 
be paid according to their seveial de- 
grees, and with a due obserrance of the 
usual and equitable rules of prefineoce: 
a different intention, however distinctly 
expressed, could hardlv BTail ; the legi- 
cies must, er «i terwuni, be given by 
will ; to this extent, tberefore, the tes- 
tator most have retained a difposing 
power over the lands, or a charge to 
arise tbereout, whidi, it is supposed, 
must bring the ease wtthio the jmrview, 
and indeed the very words,of the se- 
oond lection of the ttaUite cited. 

shin 
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thiU have them as assets ; because the testator shall not be 
supposed, without express words, to be so unconscionable, as 
to give his estate in legacies, and leave his debts unpaid. But 
if he devises lands for the payment of legacies only, this shall 
not be liable to debts, because it was in the power of the tes- 
tator to dispose of it under what conditions and to what pur* 
poses he pleased ; (3) and if he would make so unconscionable 
a will, he said he would not make a better will for him. And 
he agreed farther, that if so be he had devised that his lega- Debit, 
cies should be first satisfied, and that then the remainder of 
the profits should go to the satisfaction of his debts, that then I^gwies. 
the legatees should be served before the creditors ; but the 
naming of legacies first (as to say legacies and debts) gives no 
preference : but here his intention being apparently to provide [ 306 ] 
for his debts and legacies, though the legacies are specified, Anets. 
and his desire that they should be satisfied, yet it shall be 
intended in course of law, and in that way which was most con- 
scionable for the testator. 

But here he said, that there being a provision for the pay- 
ment of his debts, there should be no difference between 
bonds and debts upon [simple] contract ; (4) but they should 
be equally satisfied; for bemg just debts, there should not be 
that difference betwixt them upon a nicety of law, that some 
should have all, and others none. 

And it was agreed by them all, that if a man devises lands 
to his executors for Uie payment of his debts and legacies 
generally, that it shall be assets, and debts must have the pre- 
ference, according to the rules of law. 

(3) Not 10, of ooune, since the its* (4) KUney ▼• Caiatmahr, IS Vet. 
late of firmdulent devises. 154. 

Btg. lib, 1674. A. foL tlO. 4f9. 49f. On the SSd of Juinary this etose wm 
•et down to be heard ; and on the 18th of Fehmarj a decree was (mMioanced ; 
but execution thereof stayed, on the petition of the defendants, who undertook to 
prodooe precedents of contrary resdutionai On the 11th of May the cause was 
again brought on, when the order made on the former hearing was confirmed, 
whereby the will was established, and the trusts thereof decreed to be performed; 
and that the monies arising bj sale of the lands, and the rents and profits thereof 
till sold, should be applied in payment of debts in the first place : and after the 
debts were discharsed, in satisfaction of the legacies ; but if the estate should not 
be enough for the foil payment of all the debts, they were to be paid in equal pro- 
portion, and without distinction. 



Warman V. Seaman. (1) Mkh. 1675. (C. 13.) 

A LEASE for 100 years was assigned over by Tho. Warman Trust of a term 
and Julian his sister^ to one Penrose and Warman, upon this ^"■'y^^^"* 

(1) 5. C. 3 Keb. 644 ; BfOp. femp. Finch, 279 ; S Ch. Ca. 909. 

trusty 
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. trust, that they should permit the said Julian to take tbe pro- 
fits during her natural life ; and after her decease, that then 
they should upon reasonable request assign over all dieir right, 
title and interest unto the issue of Julian ; and for default of 
such issue, then that they should upon request assign a?er all 
their right, &c. to Tho. Warman, his executors, 6cc. 

Julian dies, leaving issue, the issue dies ; Tho. Warman re- 
quests the trustees to assign to him, and they refuse. 

The question was, whether by this limitation the issue of 
Julian had the trust of the whole term (as though it bad been 
limited to the heirs of the body of Julian) and then the re^ 
mainder should be void, or whether the issue in this case 
should be intended to have the t^rm for life only, and bo tb^ 
remainder would be good i 

And it was argued pro d^\ that in this case the remainder 
was void ; because here it is limited that the trustees shall 
assign over all their .right, &c. to the issue ; which being in 
case of a term for years, shall carry the whole term ; and 
1 RiiU. 6is. though the limitation over be for default of the issue of Julian, 
yet that is lio more than what is in ordinary conveyances, 
where the remainder shall never take so long as any issue of 
the issue be in being. 

And it was alleged furdier, that the word isstie, in this case, 
is not so much a word of limitation, as a description of the 
party who should take the whole term. 
[ 307 ] But Ilnch, Lord Keeper, seemed strongly to incline to the 
cotitrary, and relied much upon Wildes case in 6-R^p. which 
he said was resolved by all the judges of £nglaftd^ .and the 
reason the judges went upon in that case, seems to have a 
great influence upon this ; for there they said, because it doth 
not plainly appear, that the intent of the testator was to create 
• an estate-tail, wbu^h must be by puttii^g n construction upon 
the. words contrary to the law, (2) therefore they would rather 
take 'his intention to be such as stood with the law; and so 
here it doth not appear, that the testator intended more than 
an estate for life to the issue : and although tiie Umitaoon of 
the trust is, that they should, ieissign all mieir ri^t. Sec. diat 
may be very well, for the issue, during hi^ life, has all the right 
in. the term, and what remains is but a contingency. 

And he said, that the ancient opinions were, that a term 
could not be devised for life, with remainders over, as Dy. 74. 
but the remainder was void ; but the Chancery was the occa- 
sion that caused the judges to alter their resolutions ; for at 
that time the Chancery used to make the devisee for life put 
in security, (3) that the remainder-man should have it after his 
decease ; and thereupon the judges, to prevent Chancery suits, 

(«) Ante, c 84, p. 7j. (S) Price *. J«m$, Toth. ItS. 

held 
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3or 



held such a devise to be good, as appeats by FkUwootTs, 
Manmn^s and Lampett's cases in Coke's Rep. (4) 

But men there was a farther contrivance to devise a long 
term to a roan and the heirs of his body in tail^ with remain- 
ders over, and these remainders were always held to be 
naught; and that the first devisee had the whole term in him, 
to enjoy or to dispose of ; (6) and if he died without any dis- 
posal, it should not go to the issue, but to his executor : and 
the reason why the Judges would not permit a remainder of a. 
term after such a limitation, was, because if this had been 
tolerated, by this megns a perpetuity would have been created 
of a term, which the law will not allow in case of an inherit- 
ance ; and there would be no means to bar such a remainder, 
were it good, because the termor could not be a tenant to a 
praecipe to suffer any recovery. And as the judges condemned 
such remainders limited out of a term, though it were by a 
devise ; so the Chancery hath always refused to allow of such 
a liknitation of a trust of a term; (6) for although a term may 
be conveyed in trust for several persons successively (7) foi^ 
their lives, as was held in one Opeu's case, yet if it be once 
limited in trust in .tail, all remainders over are void ; and the 
trustees are bound, upon reauest, to convey over all to the [ 
cestui que trust in tail ; and it be dies, the trust shall not be 
for .the issue in tail, but for his executors, (8) come semble. 

And so he said here« since the words win bear a construc- 
tion, whereby the remainder may stand, as weU as such a 
one as destroys it, why should we not rather put such a con*- 
atruction upon them as preserves the remainder, than such a 
one as destroys it ? 

But the case was not determined : but Mr. Justice Rains^ 
ford, who then sat with the Lord Keeper, and the Master of 
the Rolls, were to be attended with the declaration of the 
trust, and to consider of the case. (9) 

And it was held, that if a lease for ^^ears be made witlbou[t 
at^ consideration, there will be a resulting trust to the lessor; 
Init if there be any consideration, there can be no resulting Tmtt resulting. 

trust. Aule, CMC 11. 
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(4)4&cp.64; 8 Rep. 94; 10 Rep. 
46 ; lee ne&t case. 

(5) Lyon V. Mitchell, 1 Mad. 475 ; 
mU, c. 285» p. tlO ; c. ^7, b.» p. f87. 

(6) Anu, c. 108, p. 98» and refer- 
ences. 

(7)7V//tiMm V. Woodford, 1 New. 
Rep. 585. 

(8) WiUiam w. JekyU, S Ves. sen. 
685. 

(9) See the citract from the Re^ster's 
Book. Six years subsequently, in the 
Duki of Norfolk's case, (the leading 



case on tlie doptrine of perpetaicief » re* 
ported 3 Ch. Ca. 14. «f se^.) Lord Not- 
tinghaan exhausted the subject; and 
modified the rule to which he here ac- 
ceded* by establisliin^ upon foundatioas 
which have never since been shaken, 
that by way of executory devise or 
ipringing trust, a trust of a term may be 
limited in tail, with remainder over, pro- 
vided such remainder must necessarily 
take effect, if at all, durius a life, or 
lives, iu being at tlie creation of the 
trust. Sce,afile, c. Sit, p. 166. 

Reg. 
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neg. Lib. 1674. B. foL «S9. 650. 665. On the 234 of Jane it wts ordeied thak 

the pTabtiff shoold be at liberty to use depositions taken in a former cause tDOcbini 
the matters and lands in question : and also to prodoce witnesses at the bearing to 
prove deeds and copies of records, leaving tlie other slide to their jast exceptions. 
On the 6th, 8th and ISth of July the cause was beard^before Lord Keeper Finch : 
apd on the 19tb of July set down for a rehearing. By Reg, Ub. 1676. B. foL 41. 
55. TiS: we learn, that on the 6th of November the cause was brou^t on before 
the Lord Keeper, the Master of the Rolls, and Rainsford, J., when the two latter 
judges were desired by the Lord Keeper to consider the cause and furnish him with 
their opinions ; but the Master of the Rolls failuig sick, Rninsford, J. alone was to 
give his opinion. On the 1st of February following the cause was again brougiit 
on. At the first hearing Fmch, then C. 8. now Lord Chancellor, declared an 
opinion that the hist remainder of the trust of the term under which the plaintiff 
piaimed was good : for that, to make an entail by construction, in order to destroy, 
a remainder, would be hard. Wherefore his Lordship did decree the defendant to 
assign the premises, and account for ^e profits thereof, received by him, to the 
plaintifif. But, now, Rainsford. J. having advised with others of the judges, deli- 
vered his opinion, in writing, as follows : — *' I am of opinion, 1st, that, by the decia- 
^ ration of trust, the benefit of the whole term, unexpired, at Julian's death, did 
** attach and vesi in Eleanor as her issue, and not oiily an estate for life ; and that 
*f upon the death of Eleanor the whole remainder oi the term ought to go to her 
" administrator. My reason is, because, by the express declaration of trust, it is 
*• directed that the trustees shall assign all their right and tide in the landa in qoes- 
*^ tjon to tlie issue of Julian ; and if the trust had been executed to Eleanor In her 
f* lifetime, according to the declaratiun of trust, the whole residue of the tens 
'* would have been assigned to her ; and therefore, being vested in her, on^t to go 
** to her administrator, f dly. I am of opinion, tliat the limitation of the tmat over 
f * to Robert and George Warman is void in law ; in reoaid it is not to take eftet 
" but for wan^ pf issue of Jqiian : and this, in supposipon of law, is a perpetual 
*' limitotion. And I think Wild** c^se makes not. against me; there, the word 
** children was taken to be a wtird of purchase ; but 1i|m1 tiie word been issue, as in 
** our case, I think it would have been construed to be a ^ai6 of limitation, and 
ff not a Yord of purchase: It beifig very lately so revived, in the £ach^oer 
" Chamber | and a judgment r^^versed, given to- the contrary in B. R. npon the 
** authority of WUd'% case*. And, in our case, to m^k^ good the limitation to the 
** Warmans, there qiust be a strained construotion ip these two particulars, first, of 
" the estate to Uie issue of (Tuliaii, vt{. that it should be only for life; whirls 
" contrary to the trust declared : secondly, of the limitation over to the Warmans, 
" vis. that it shoujd tal^e effect, not, as the trust directs, for want of issue of Julian 
f* in eeneral, (according to the extensivcoess of the word issue in the construction 
" of law,) but only aft^ r fUeanor's death. In the Ust place, if the limitatioiis to 
" the issue of Julian had been, in express words, for life of th^ issye ; vet the liai- 
'* tations over to the Warmans would be void notwithstanding ; bdng, by the trust, 
" to take effect for want of issue of Julian in general : for I find, in a caae in diis 
^' cborr, between Peofce and i?efof, 22d Feb. 13 Car. f • ^ fery point to be so de- 
^' termined, by the opinion of three learned judges." The Lord Chancellor dedand 
he had considered tlie above opinion, and the reasons on widch it was founded, and, 
upon the whole matter, was fully satisfied, that the limitation in trast to the phni- 
tiff''s father is void : and that the residue of the whole term, unexpired at Julian^ 
death, did attach and vest in Eleanor, and upon Eleanor's death intestate ought to 
«> to her adminbtratpr : for his Lordship said, he perceived by the certificate of 
Rainsford, J. that tlie resoludon in Wild*$ case H>n which his Lorddiip wholly 
grounded his former opinion,) would not hold, if the words there had been imu 
instead o( children; therefore, his Lordship laid aside his former opinion delivered 
in this cause ; and did discharge the decree thereupon pronouqc^, and did order 
the plaintiff's bill to be dismis^. 



Smith 
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Smith V. AsHTON. (1) Mich. \675. (C. 14.) 

A. itffAKRs a voluntary conveyance to the use of himself for Power upon a 
life, &c. reserving a power to make a disposal of any part of it ^o^""**^ <^ou- 
by writing under his hand and seal ; and then he makes a dis- "^^^'^^ 
posal by will without putting to his seal. 

The question was, whether this were a good execution of 
his power? And Finch, Lord Keeper, gave his opinion so- 
lemnly that it was. (2) And he cited a *case in Lord Els-* Note, That at 
more's time, where a man had a feoffment to the use of him- this time BCJd- 
self for life, with a power to make leases, &c. And in the c^f i^J^'t re- 
deed there was a covenant, that if livery were not made, he toived. 
would stand seised to the uses aforesaid ; afterwards he makes 
leases, and dies without making any livery ; and the question 
was, whether or no these leases should stand good or not i 
And it was held that they should stand good (S) by virtue of 
the power; for although the power could not be executed and 
stand good out of those uses raised by virtue of the covenant 
to stand seised, according to Mildmay's case; neither could 
they be executed by the feoffment, no livery being made ; yet, 
because it was clear that such a power waa intended to the 
party, though there were a defect in the execution of the 
estate, this shall not invalidate the estates raised out of the 

Eower ; and so he said another case had been ruled since that, 
etween the Countess of^ Oxford (4) and the Lady Bruce, where 
the jointure of the Countesd of Oxford was governed by a D 309 ] 
power, which was raised out of an estate that was not well 
executed; and yet ruled to be good enough: and he said, 
there was no reason that there should be so strict a construc- 
tion of powers where the owner of the land (5) creates to him- 
self a particular estate, with a power under certain circum- 
stances; for the design of those circumstances (as writing 
under hand and seal, and with two witnesses, (6) &c.) is but to * ' 

prevent the counterfeiting of the executing or revoking of the 
power ; but where it doth appear, that it was intended the 
person should have such a power, and that estates are made 
oy him in pursuance of that power, the Court of Chancery 
win not be strict in all the circumstances of executing of it ; (7) 
and he said, the resolution in Whitlock's case, 8 Co. (where : 

(1) S. C. Rep. ttwtp, "Ffnch, t73 ; 1 powers given to a stranger havins a par- 

€%a. Ca. 96$ ; S Keb. 551 ; 3 Salk* ticular estate, and those resenredT by the 

177 : ] £q. Ca. Ah. 545. owner of the fee ; htmm so direct a 

(t) Bat* and MmlflfiK's case, SCh. tendency to introduce different deci- 

Ca. 106. sions upon the same words ; is said to 

(3) Burgh V. Burghp Rep. Hmjh be completely eipkxled, at the present 
Finch, 29. day. See Sugd. on Pow. 564, (td edit.) 

(4) Toth. 131. (6) Sergiam v. SetUy, S Atk. 415. 
(5) But this distinction between {7) Holmtty.CoghiU, ii\t%tl6.. 

an 
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an estate is made for ninety-nine years, if three lives lived so 
long, in pursuance of a power to make leases for three lives) 
may be laughed at ; and therefore although aquitas sequitur 
legem generally, yet sometimes lex sequitur aquitatem; and 
the judges of late have made larger constructions of powerXB) 
as appears in Cumberford^s case, 2 Roll. 26£. and Wakeman 
and Waket^s case he cited as resolved; but note, that it was 
then depending. Vide 1 Freem. Case 646. 

Note; That if an estate for life had been limited to a 
stranger with such a power, this disposal by will without seal 
would have been no good execution m equity, come fait tenus 
per Lord Keeper, come Bellwood dit a moy, (9) 

(8) See last case, note 4. (9) But see note 5. 

R^. Ub. 1675. B. foL 169. The cause was first beafd on the 7th of Julj; 
when it appeared that Ralph Ashton, deceased, did in 1665 prepare notes in wii- 
tine by him signed, which he declared should be the efibct of his last wfll ; and 
which he fartW declared were instractions for counsel to draw his last will bj, n 
form and method : which said writing was drawn and engrossed bj the directions of 
the said Ralph Ashton, though he died before it was methodically drawn into i 
will, or before lie sealed sach will ; so that it had not the formality of a legalchaige 
or settlement, and Ids power was not exactly and literally porsned, which by ns 
vudden death was prevented. The court ordered the plaintiff to proceed to a ti^ 
at kw, upon anissoe, in order to ha?e the opinion of a jary whether the aalA nMs 
and instructions were to be taken as part of the will of the sud Ralph Ashlsa; 
and such trial having been duly had, against which no exceptions were taken by 
either side, and the Jury having found tliat the said notes and instructions were part 
4f tiie hnt will and testament of the said Ralph Ashton ; the cause was,on tlw IM 
«f November, i^gain brought on, upon tlie equity reserved ; and on the 16th «f 
November the Lord Keeper declared, that, the verdict having found as aforesaid, 
he conceived that there was a good execution of the power in equity; notwith- 
standing the circnmstance of a s^ being put thereto was wanting ; and tliat the 
said notes and instructions were a clear indication of the intent to execate^ And 
lib Lordship decreed accordingly ; but without giving costs on cither side. 



(C. 15.) Mrs. Briscoe v. The Ladt Banbury. (I) 

The Lord Banbury makes a settlement upon the marriage of 
his first wife, to the use of himself for life, then to liis wifc 
for life, then to his issue male ; and for defatilt of such issuie, 
to trustees for 99 years, for the raising of portions for daugh- 
ters by sale, demise, or perception of the profits, &c. 
Trust for raismg 1st Quest'. Whether the trustees, after the death of the 
portions. Lady Banbury without issue male, living the lord, might sell 

this term for raising the portions ? and Finch, Chancellor, held, 
that they could not ; and bo he said it had been resolved id 
the Lord Bridgman's time, in one Samuel Codrington^s cas^, 
because the sale of a reversion would be at so small a rate, that 

(l) S.C, 1 Cha. Ca. t87, and mtt, c 8, p. 8, both reports embracing other 
points. - 

the 
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the. heir by thb means would beprejndioecl much in his «nhe^ 

ritance.(d) 

r ed Quest'. Whether, after the death of the lord md lad; [ 310 ] 

without issue [male], the daughters should have inttMut for iqi^i,,!. 

their portions from the time of their deaths if the poptioas 

were not presently raised i 

And he held they should ; (3) and though the trustees should 
be allowed convenient time for die raising the money, yet 
when it was raised, the daughters should have interest from 
the time of the death of the survivor without issue male. 

3. It was held in this case, that, if the revenue of the land 
were so small that this portion would be long a raising by 
the rents and profits of it, the daughters might exhibit their 
bill in this court, and compel the trustees to a sale, but then 
the heir in remainder must be made a party; because, if he 
will pay the money, this court will not decree a sale to the 
prejudice of his inheritance without his default. (4) 

4. Sir William Jones held, that if in this case ihe trustees, 
before the birth of any daughter, did join with the Lord Ban^ 
bury in mortgaging part of the lands so settled for raising of 
portions, this was no breach of trust, before the birth of any 
daughter. 

• But in that point his lordship delivered no opinion. (5) 

(S) Sec, ante, c SSf , p. t6$, aiid note (5) " It is one thing to say, the titis- 

5; c. S40, p. j^l. tee wonld liave been well warranted in 

(3^ Ante, c. 361. p. 39S, note S. not acceding to the act; and another, 

(4) Wherever the interests of an heir that he did wrong by acceding :" per 

at law are implicated ; the court is on- Lard Eldtsn, C. in Parket r. White, 11 

willing to take any step in a canse in his Ves. tfS, and io Moody ▼• WarUen, 16 

absence ; Anon. 1 Ves. jon. t9 ; Grar Ves. 308. 
hmn Y. Grafuan, ibid. f76. 



Beg. Lit. 1675. A./«l. SOS, 795. R. L. 1676. A.fi4. 45, for extnel» fion wbkh 
•e^ ante, c. 8, pi. 8, when; another hearing ol this.ca^ise it tvyaift^d. 

— .^^ (C. 16.) 

Father tenant for life> remainder to the son in tail, remain- 
der to the right heirs of the son ; the son in the lifetime of the 
father makes a lease for years, and then suffers a eommon re- 
covery, and then dies without issue : in this case these points 
were held clearly, 

1 . That when the son makes a lease for years, this operate? I^»sf by tenant 
as well out of his remainder in fee, as out of his eetaledtii-; ^ ^^ 

so that when he dies without issue, this is a good lease against 
the heir in fee ; unless the issue of tenant in tail had entered 
and avoided it. (I) 

2. When tenaht in tail makes a lease for years, and then 

(1) SfNMiTf V. CmiaMrff, 4Mod.5; l8dk.S3S; Ctftli.f58. 

suffers 
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sulFers a recovery/ this works by way of corroboration upon 
the lease, and makes that good. (2) 
Fnud. It was held in the same case, that if a man, who hath an 

incumbrance upon an estate, encourages a purchaser, and 
conceals his incumbrance, that it shall be set aside as fraudu- 
lent. (3) 



ijiB.R. 



S) Bauon v. Hud$<m, 1 Freem. Rep. (3) £i«iii y. BichntU, 6 Vet. IBS; 

362 ; ante, c. 84, p. 77, o«te IX. ex pcrrtt Kerr, 3 Ves. and Bea. 111. 



[ 311 ] 
(C. 17.) 

Sutute pleaded. STATUTE of limitations being pleaded to be made 24 Jac. was 
held to be naught ; but in another case, it being pleaded to be 
made in the one and twentieth year of the reign of King 
James over England, Scotland, 8cc. was held good enough; 
they would not take notice what year of his reign over Scot- 
land it was, it being right for England. But it was agreed, 
that though this is an act that the judges shall take notice 
of,(]) being general, yet if the party takes upon him to plead 
it specially, and mistakes, it is fatal to him. 

(l) Thoagh Uie statute itself is usually plea consists in the averment of matter 
set forth in the plea; yet that, perhaps, necessary to bring the case within the 
is unnecessary : the substance of tha statute. Mitf. XIO. 



(C. 18.) Giffard's Case. 

IJ"^ Upon a demurrer to a sd^ fa* bill to have execution of a de«- 

cree, the defendant pleaded, that he was a purchaser without 
any notice of the decree ; and that a fine with proclamations 
was levied, and five years passed without claim.(t) 

The question was, whether a fine with proclamations, and 
non-claim for five years, should bar this decree ? 

And Finch, Lord Keeper, seemed to incline that it should, 
and cited a case adjudged by the Lord Chief Baron Hale, 

1 Cro. 110. between Mr. Anslow and Sir Nicholas Storion, that a trust 
should be barred by fine and five years non-claim; and that 
the entry of the cestui que trust in the five years would not 
hinder, but he must bring his subpcma;{SL) and he cited a 
judgment in the common pleas, where a fine executory, was 
levied, and afterwards another fine with proclamations was 

(1) Plea of conveyance, fine, and imprudent to plead all theae Mferal 

non-claim, is not open to the charge matters, where one of them would be a 

of raultifariousneM, as aroountine only bar ; Mitf. 238 ; see, also, ante, c. t57. 

to the single point of a plea of title, p. 177, note 4^ 

DobU. T. Cndland, 3 Br. «75. See, (2) Bowy ▼. SmilJk, t Cha. Ca. It6; 

however, the leasons which render it ' ante, c. 18, p. SI ; c. ao, p. ^. 

levied 
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levied of the same lands, and five ^ears passed ; and then a 
scCJa* being brought to have execution of the first fine« it was 
held that this icifd was barred. 

And they all seemed to hold, that any judgment for the 
land would be barred by a fine and non-claim. 

But a judgment in debt is not barred by a fine, but that the 
party may have execution when he pleaseth ; (3) but the rea- 
son of that is, because that is merely collateral to the land; 
and if the party releaseth all his right to the land, yet he may 
sue forth execution, but if he releaseth all demands, he cannot, 
for the execution is a kind of demand. 

The Attorney General alleged, that a use at common law 
would not be barred by a fine of the land. But the Liord 
Keeper held, though the old opinions were so, yet the latter [ 
opinions were contrary. (4) 

They all held, that a fine of the land doth not bar a rent (5) 
issuing out of the land ; but wherever the land goeth, it goeth 
clothed with the charge of the rent; and that no way dis- 
turbs the possesion of the land, and so is consistent with the 
fine. 

In the principal case he seemed to hold, that a decree for 
the land was barred ; (6) but he said, he would consult with 
the judges, and hear the case argued. 



(3) See Cliffords r. AMev, 1 Cha. Ca. 
f68. 

(4) Bellew, c 146, p. 33; March's 
N. C. p. 140. 

(5) Saffyin v. AAam^t Cro. Jac 60. 

(6) See the case diSaJiiAwf^ v. Bai^^ 
as given from Lord Nottingham's MSS. 
in Appendix to 8 Swanst610. that " a 
" fine doth bar a trast, or any other 
" rifgl^X xn equity ;" and» stUl more ex* 
preasly in point, WonUy v. Earl ^ 
Scarborough, $ Atk. 39S, that " there is 
" no sucli doctrine in the court of chan- 
" eery, that a decree made there shall 
" be an implied notice to a purchaser, 
" after the cause is ended ; but it is the 
" pendency of the smt that creates the 
'• notice: where it is only a decree to 



" accoont, and not such a one as puts a 
" conclusion to the matters in question, 
" that is still such a suit as does affect 
" people with notice of what is doing." 
The case of Self^, Mados, 1 Vem. 459, 
which, at first sight, seems contrary, 
may be distinguished : there, though a 
decree was made not merely for an ac- 
count, but ascertaining the right of the 
plaintiff, still an option was led to the 
defendant, as to which of two Terr dis« 
tinct modes of satisfaction should be 
pursued: a further application to the 
court must therefore have been contem- 
plated as probable, at least; and it 
may, fairly, be considered as a case of 
lupaidaa; not as a cause ended. 



312 ] 



Reg, Lib, 1675. A.foL 50, 95, 3f8, 566, there were sereral defendants, who put 
in several pleas and <iemurrers : on the 17th of February a case was ordered to be 
stated, upon the bill and the several defences ; but the parties could not agree as to 
the framing the case, and the cause was set down for judgment, without any ca^ 
being drawn up ; on the t5th of f ebmary the several pleu were allowed ; biiit the 
plaintiffs to be at liberty to reply ; and the defendants were to let the plaintiffs have 
copies of the fines pleaded by the several defendants. 

^•— (C.19.) 

Finch seemed to hold, that an appeal would lie from the Appeals. 
Lord Mayor's court into chancery, as it doth from the grand 

sessions 
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sesflioiis iar \yale8^;(l) but it will not oat of tbe exchequer, (£) 
because the plaintiff there comes by privilegCi as the debtor to 
the king ; and all the courts in Westminster Hall are upon a 
level^ and of equal antiquity. 

(1) Addiim T. HmdmmnK t Vem. («) Gage v. BulkeUy, Ridgway*^ Ca. 

44t ; Pcrtingtan t. Tarboek, Und. 177 ; Ump. Haidw. S64. 
ante, c. Sir, p. 169 ; but tee, MHf. tfS, 
and Galhrakh ▼. NewiUt, in note to 1 
Bou^. 6. 



(C. 20.) Corderoy's Casb.(1) * Mich. 1675. 

Foreign At- CoRDEROY was indebted to Spellman^ and gave him a note for 

tachment. j^ under his hand to pay it to him or his assigns ; Spellman 
was indebted to Hynde and Carpenter, Spellman assigns this 
note to Hynde, and Hynde shows Corderoy the note, and he 
accepts it, and promises payment of it ; afterwards Carpenter 
comes and asks him whether he owes Spellman so much 
money ; he confesses it, and by his consent. Carpenter, by a 
foreign attachment, attaches the money in his hand : and Cor- 
deroy exhibiting his bill here that he might not pay the money 
twice, and bringing the money into court, the question was, 
who should be preferred, because he had promised Hynde 
the payment of the money before it was attached in his hands? 
And by Finch, L. K. Hynde shall have the money; because 
although such a note is not assignable in law, yet it is in 
equity, when there is a valuable con8idertttioB;(2) and Cor- 
deroy by his promise became debtor in equity to Hynde ; and 
then although the foreign attachment after lays hold of it in 
his hands, yet this shall not defeat Hyttde ; for the custom 
of foreign attachments shall receive no countenance in this 
court any farther than the custom carries them; for it is a 
custom that would be void, (3) if it were not confirmed by 
act of parliament. 

[ 313 ] But because Corderoy had suffered this foreign attachment 
to proceed against him, without seeking relief upon his en* 
gagement to pay the money to Hynde, the court left Car- 
penter at liberty to proceed against Corderoy upon the foreign 
attachment, so that by his own contrivance be was doubly 
charged. 

And it was said by King, that this promisii^ payment, upoa 
a note of the debtor's assigned over, is not like accepting a biH 
of exchange ; for though no action of debt, or indebitatus as- 

BiUofoK- * sumpsit, will lie upon a bill of exchange accepted, yet an action 



chaogci^ 



(1) S, C. Rep. .temp. Finch, $55. which local jisages are to be snpportedi 

it) Tones Y. Roe, 5 T. R. 94. Knight r. HaOSf, t Bos. and PaU l9t. 

(3) S«ti aa to Uw: principle u^ 

upon 
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upon the case declaring per consuetudinem mercatorum per i Fraem. 14. 
quam onerabilis existit^ lies well enough ; and so it was said by Style, S70. 
Twisden in B. R. Midi. Term. I676. 

"Reg, Lib, 1675. A,foU 154. The decree, made S7th of Norember, was that the 
money should be paid out of court to the defendant Hinde ; and that, as against 
him, the bill be dismissed witli costs. The defendant Carpenter, to take his remedj 
against Corderoy for the sum rooovered in the sheriff's court: but the said Car- 
penter was to assign the benefit of a judgment he had obtained as against Spellmau, 
to a clerk in court, in trust for Corderoy, so fiir as to reimburse him what he should 
pay under the foreign attachment ; and upon Carpenter^s making such asrignment, 
th« bill as against htm to be disrabsed, and Carpenter's costs of that suit wherein 
Corderoy is plaintiff to be paid him by Corderoy. 

— ^— (C. 21.) 

A MAN, that had gotten into an estate as occupant^ sued for Oocopancy. 
the conveyances that did belong to the estate. JBut by Finch, 
he shall have no aid of this court to confirm his title ; and al- 
though it be a title in law, yet it is intended to be remedied by 
parliament. (1) 

(1) See, sUt 29 Cha. t, c 3, s. IS ; 14 Geo. 2, c. SO, s. 9. 

m (C. 22.) 

B. is made executor for ten years, and afterwards C. is to be Probate. 
executor ; B. proven the will, and then the ten years expire ; 
the question was, whether C. ought to prove the will again, 
or whether he might administer without any probate f and it 
was held by Finch, that the probate of the will by B, should 
not determine the election of C. but that he might be at 
liberty to take the executorship upon him, or refuse it ; but 
if he pleased, he might administer without any farther pro- 
bate. (I) 

(l)Wentw.Off.of£x. 13; 3fiac.Ab. 30. 

m (C. 23.) 

It was said by Finch, that though an executor of an executor Devastavit 
should not be charged at law (H for a devmtamt by the first 
executor, yet in equity here he snould be charged. 

(1) But the law has been altered in this respect by stat 4and 5 W. and M. c. 
34, s. It. 



> i 
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(C. 24.) 



Tithes. 
Agist oient. 



Pasch. 1679.(1) 

If a man agist cattle^ such as are unprofitable^ and yield no 
tithe in kind, as horses, &c. there the party that taketh them 
in, viz. the owner of the ground, (2) shall answer the parson 
the tithe, accprding to the rate he hath for their depasturing. (3) 
But if a man agist profitable cattle, and such as yield a tithe 
in kind, as sheep (4) that yield tithe wool, and lambs, there 
the owner of the cattle shall answer the tithes, because the 
wool and lamb iti kind were due to the parson, and it is im- 
possible that the owner of the ground could pay that. This 
difference was taken by Sir Robert Sawer, and agreed per 
Cur\ 



(1) We learn from 1 Rayn. 54, that 
tills case, though reported separately, 
was only one point of the case neit fol- 
lowing. 

(f) Facty Y. Lange, 1 Roll's Ah. 
6^ ; Searr ▼. Trtti. CoU Camb. and 
Wood, 3 Anstr. 764 ; Underwood r, GQh- 
ben, Bunb. S ; Fisher t. Leman, 9 Vin. 
Ab. 38 ; Kenhaw y. lilet, Gwill. 659 ; 
tee, however, Coe y. SmUh, Gwill. 577. 

(3) Holheche y. Whadcocke, Ilardr. 
184 ; Guilbert y. Evenley, ib. 35. 

(4) See, Mankall y. Price, 1 Roll's 
Ab. 64t ; ri/m€r r. WiUiami, 3 Anstr. 
8«9 ; Gibs. Codex, 677 ; Smith y. John- 
son, 1 Bunb. 1 ; Bateman y. Aistrap, 
Rayner, 658 ; Howes y. Carter, t Anst. 
601 ; CoUman y. Barher, Gilb. £q. Rep. 
S31 ; the result seems to be, what rea- 
soning a prim would, probably, lead 
to: Yiz. Uiat, where a mixed tithe is 
payable by the owner of the farming 
stock, a predial tithe is not due for the 
herbage, or other green food consumed 
by that stock: with this qualification, 
that the mixed tithe must be paid in the' 
same parish where the stock was depas- 



tured ; or an agistment tithe will also be 
due to the parson of that parish, who, 
otherwise, might be defrauded of tithe 
altogether. ElUs y. Saul, 1 Anstr. 341 ; 
3 Bum, Ecc L. 47(. And this qualifi- 
cation must itself be limited, ao as not 
to include tlie case of an occupier of a 
farm in one parish, who prescrifof for 
certain common of pasture on land in 
another parish, gpon which sheep are 
occasionally agisted ; and that tidie 
wool, or other satisfoction, has been im- 
memorially paid to the rector of the pa- 
rish where the farm and homestall are 
situated ; in such case, the right of com- 
mon is reputed part of the farm to which 
it is appendant ; and no agutraent tithe 
is payable, in respect thereof, to die 
parson of the parish within the local 
boundaries of which the poramon is in- 
cluded. EUis Y. Femur, GwilL lOH. 
If the right of common were en gross, 
tiiat is, annexed to the person, not ap- 

Kurtenant to land, agistnent tttfie wood 
e due where the commonabte land is 
situated. iHd, 10f7. 



(C. 25.) 



ndiet. 



DoD V. Inol£ton.(1) Mich. l679* 

The question being, whether tithe milk should be brought 
home to the vicar^ or whether he ought to send for the same 



(1) 5. C. T. Raym. 277; 1 Rayn. 54; GwiU. ^27. 



to 
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to every parishioner, there being no custom either for the one 
or the other ? 

The barons having taken time, since the last term, to con- 
sider of this point, delivered their opinions seriatim : 

Mountague, Atkins and Gregory, were of opinion, that 
there being no custom in the case, they ought to respect the 
couveniency of the matter; and therefore it being the usage 
in that country to bring their tithe milk, (2) and other small 
tithes, to the church-porch, they thought that the parishioners 
ought to bring their small tithes thither, it being an indif- [ 330 ] 
ferent place for that purpose, but for great tithes the parson 
ought to fetch the same. 

Raymond was of opinion, that tithes being due by the eccle- . 
siastical law, according to which law small tithes are to be 
carried home to the vicar's house, therefore he was of opinion, 
that this court ought to adjudge it so too. 

(t) Later cases have decided, that, Dodum r, Oliver, Banb. 75 ; Carthew t. 

where there is no custom to the con- Edwards» Hayner, 449 ; Bedle v. Miller, 

trary, the parsun roust fetch his tithe cited GwiUt 969. 
milk from the osoal place of miJking. 



Clifford r. Francis. (C. 26.) 

A MAN devises the surplus of his estate, after debts paid, to Charities, 
his executors, to be disposed by them to pious uses : the 
question was, whether the commissioners for charitable uses 
had power of this ? And the court took this difference : 

That when money is given to a chari^, without expressing 
what charity, there the king(]) is the disposer of the charity, 
and a bill ought to be preferred in the Attorney General's 
name for that purpose. 

But if the charity be expressed, there it is in the power of 
the commissioners for charitable uses. (2) 

(1) In Moggridge v. Tkachwell, 7 in the text See, also, Patce ▼. Arch* 

Yes. 74. 86. wis case is cited ; and the hithop ofCauterhury, 14 Ves. 57 (. 
decree there made, which was afterward (S) See, ante9 c. 530, b., p. t6t, and 

affirmed in the Hoose of Lords, was in notes, 
conformity to the distinction laid down 



[ 298 ] 
In ScAccARio. (C. 27.) 

A PROHIBITION was prayed to the ecclesiastical court, where 
a person died intestate^ and his next relation was a cousin 

z german; 
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german; and the children (1) of another cousin german sued 
for distribution. And per tot' Cur' the prohibition was granted 
upon the new act of parliament of this king. 

(1) By the 7th sect, of the ttat of '* teral rcUdons after brothers and ns- 

diitributioiis, (tS and f3 Car. t, cap. " ters cliUdren." Stanley v. SUmUy, 1 

10,) it is provided, '* that there be no Atk. 457 ; Carter v. Crawtey, T. Raja. 

" representations admitted among colla- 50 1 ; Pett*B case, 1 P. Wms. S7. 



(C. 28,) Selby's Case. 

Chnidiwarden. A PROHIBITION was prayed to the archdeacon of Exeter, be- 
cause he proceeded to excommunicate (1) the plaintiff, for that 
he being churchwarden refused to present a notorious delin- 

[ 299 1 quent, being admonished. And a prohibition was granted", 
for they are not to direct the churchwarden to present at their 

Eleasure. But if one churchwarden doth refuse to present, 
e may be presented by his successor. 13 Rep. 6. 

(1) See, now, sUt. 53 Geo. 5, c lt7. 



(C. 29.) 



St AH V. Ellyot. Mich. 1 680. 



Priory of St. A PROHIBITION was granted to stay a sqit for tithes in the 
John's of Jem- ecclesiastical court, upon a suggestion, that the lands were 
salem. pj^j^ ^f ||jg possessions of the priory of St. John's of Jerusie 

lem, and so discharged by stat. 32 H. 8. And though there 
be difference of opinions in the books, yet the later judgments 
are, that they are discharged. (1) Whitton v. Weston^ Jones, 
182 ; Godb. 391 ; Latch. 89; 2 Cro. 

(1) See the different decisions col- the result is in conformity with tlie teit 
lected in note to Toller on Tithes, 174 ; above. 



(C, 30.) Newman 4r ux* v. Moore. 

Citiag out of 1^^^ plaintiff lived in Rochester diocese, and was cited into 
the diocese. the arches, and prayed a prohibition upon the statute of Si 
H. 8, [c. 7>] after sentence there ; and the question was, whe- 
ther a prohibition should be granted after sentence in this 
case? The cases cited were 12 Co. 77; 3 Cro. 97; Rolle, 
Prohibition ; 3 Cro. Gattan^s case. 
If the party be drawn ad aliud examen, a prohibition m$j 

fS9 
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go at any time. But where the court hath conusance of the 
master, and the party will attend and plead, and put the party 
to charges, there he shall not have a prohibition after sen- 
tence : (1) per Windham and Charlton. Clonsultation granted. 

(1) Offley V. Whiuhall, Bunb. 17; iP.Wma. 477; Luikw.Webb, 1 Sid, 
Cardintr ▼. Booth, i Salk. 548 ; Anon. S51. 

[ 330 ] 
Manning aifc? Manning. Mich. 1682. (C. 31.) 

A BILL was preferred for a distribution, upon the act concern- DUtribation. 
ing intestates estates, (1) and to discover a trust of some 
money put out by the defendant, for the intestate, in his own 
name. Upon a demurrer, the court resolved, that they would 
give no relief, so as to make a distribution, because it was an 
authority given by act of parliament to the ecclesiastical judges, 
and limited particularly to them ; and although there were no 
negative words in the act, yet it being a thing newly created, 
which was not at common law, they would not hold plea of it 
any farther than to discover the trust or fraud, in case there 
were any. Of a legacy they will hold plea, because due at 
common law, but not of dilapidations : and they gave the same 
resolution in the case of one Sawbridge. 

But it was alleged, that my Lord Chancellor doth con- 
stantly decree a distribution. (2) 



I 



1) Stat «2 Sc S3 Car. f , c. 10. of the trust. Wmd v. JtkylU 1 P. Wmi. 

t) All executor, or administnitor, 575, which the tpiritual courts have not 

being considered, in eqnitv, as a tnis- the means of doing ; Faarrwgian v« 

tee ; upon tliis ground a biU in equity Kni^iey, t6u7. 548. 
may be brought to enfbrce the execution 



[ 331 ] 
HiU. 1690. (C. 32.) 

A. MORTGAGETH to B. iu trust for C. and then confesseth a Third mort- 
judgment to D. and afterwards C. lends him more money, and ?*^^^* "* 
takes another mortgage of the same estate in his own name. ( I) 

D. the creditor by judgment having extended the lands, 
preferred his bill to be let in to redeem, upon payment of the 
money due upon the first mortgage : and the sole question 
was, whether he should be let in without paying off both the 
mortgages ? 

And by Atkins, Nevill and Letchmere, he shall redeem 

(1) If the second mortgage was taken malous. Goddard ▼. Complin, 1 Cha. Ca. 
wi^oot notice of the judsment, the de- 119 ; A»an, S Cha. Ca. S5 ; SUfkgrd ▼• 
cree here made teems ^together ano- Tttigf, t Atk. S50. 

2 2 upon 
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Upon payment of what was due upon the first mortgage only ; 
for when the judgment was acknowledged, he had a right to 
the equity of redemption prior to the second mortgagee, which 
could not be taken from him by any act of the mortgagor. 

But per Turton e contra ; that he shall not redeem, but upon 
payment of both ; and it is the common practice, for the last 
mortgagee to take in the first mortgage, and by that means to 
protect himself against all subsequent mortgages ; and it was 
admitted by the counsel of the other side, that if a purchaser 
takes in the first mortgage, that shall protect him in his pur- 
chase ; but they distinguished, where it is a security only, and 
not an absolute purchase, that they shall there take place 
according to their priority in time : 

Qu. of the resolution of the court in this case, because it 
seems against the constant practice in chancery; (2) and a 
mortgagee is a purchaser vro tanto to the value of his debt; as 
much as an absolute purcnaser. 

(9) Antt^ c 13, p. 14, and notes ; alto, c. 7, p. 6L 



[ 333 ] 
(C. 33.) 



Stasby V. Powell. Pasch. 1693. 15 May. 



Decree payable A DECREE was had against the defendant's intestate by the 
before a bond- plaintiff for i*400 for the profits of lands received by him ; 
and the intestate, before the said decree, was indebted to the 
defendant by bond. 

The intestate dying, the defendant got administration ; and 
the question was, whether the defendant could retain to satisfy 
his own bond against this decree, there being not assets to 
satisfy both ? 

And held by Atkins, Turton and Lechmere, that he might ;(1) 
and thereupon decreed, that the defendant should pay the 
plaintiff, in case he had assets, in the first place. 

Powell dubitavit, for that in case the party was sued at law 
for debt upon a bond, he could not plead nor give this decree 
in evidence at law, to bar the plaintiff; and so it would be 
one way at law and another way here. But for that it was 
answered, that the party might be relieved by his bill in equity 
and have an injunction. (2) 



(1) It is evident that the negative 
particle has been omitted here, through 
an oversight merely ; as we are told, in 
the next branch of this same sentence, 
that the plaint iflf was to be JirU paid : 
the privilege of retaining for a debt due 
to himself, is allowed to an execntor, or 
administrator, only as against creditors 
(if an equal degree ; Hunan v. ACsg^, 3 



Ves. and Bca. 197 ; but a decree for 
payment of mone^ must be preferred, 
in a course of admrnistiitiuii, to a bood 
debt. See, anu, c 114, p. 104. 

(f) See, DorslMiv. Eeai rf Orfuri, 
in note to 3 P. Wms. 401, and relief- 
ences there given ; to which add Piutm 
v. Dougloi, 8 Vet. 5f 1. 

Mick 
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Mkh. 1698.(1) 



(a 34.) 



In a cause, where a person preferred a biU for tithes, these Tithes, 
points were held by the judges : 

Where the parson had tithe hops, no tithes should be paid 
for the poles (2) which were used in the hop yard. And a 
question arose, whether the parson should have tithes o( the 
bark of the poles, the bark being sold ? And by Letchmere 
he should. But the Chief Baron and the others e contra ; for 
thepoles being privileged, the bark shall be so too. (3) 

That for fuel spent in fire to dry the hops tithes should be 
paid ; because the parson had no benefit by that, (4) the 
tithes being paid before they were dried. (5) 

I'hat tithes ought to be paid as soon as the tenth part can [ 335 ] 
be well severed from the nine, if there be no custom to the 
contrary ; (6) and so it is for corn and hay, as soon as it is 
made into shocks (7) or cocks. (8) 

That for wood employed to hedge or fence corn, where the 
parson had tithe corn, no titlie shall be paid ; (9) and it was 



(1) 5. C, GwUI. 56«. 

(?) To maintain this exemption, it 
should seem, a special custom must be 
established : for though it was resolved, 
in the principal case, that *' no tithes 
" should be paid for any thing perauad 
>* deeim^ fiunt tUteriareM ; '* jet Lord 
Hardwicke, C. (in Watttm ▼. Trym, 1 
Dick. S45,) observes, *' it would be a 
" dangerous hinovation to admit the ar- 
" gument, that the use for which wood 
" is cut, determines whether it be tithe- 
" able : tliat a case had, indeed, been put 
** where the use does determine whether 
" it is titheable ; vis. where wood is cut 
" to be burnt in tlie house of a parish- 
" ioner ; in which case it U not liable to 
" tithe : but that is not by common right, 
'* but by special custom. Norton v. ftr- 
nuir, Cro. Car. 113, lays down the same 
doctrine. Now, as hops are of, compa- 
ratively, recent introduction into hus- 
bandry, it may be questionable whether 
any custom respecting them would, as 
against the claims of tlie church, be held 
binding ; for titough forty years are suf- 
Actent to establish a custom, or prescrip- 
tion in the spiritual courts, according to 
Saundenon v. CU^^ett, 1 P. Wms. 665, 
and Gibs. Cod. 691; or, at any rate, 
fifty years, according to Ihake v. TVij^- 
lor, 1 Str. 88 ; and Cheaeman v. Haty, 
Willcs, 681 ; yet here the question, if 
the right to tithe were disputed, must be 
d<rteriuined in the courts of ordinary ju- 
risdiction, which admit no such niie. 



Fleming v. Dudley, Seville, 15 ; Beake 
V. Mmfne, there cited. 

(5) Upon a similar principle it was 
decided, in Ram v. Pattemtm, Cro. Elis. 
478 ; in Uffot^h case, 11 Rep. 48 ; and 
in lfewmaS% case, Godb. 175 ; that no 
tithe is payable for the loppings of tim- 
ber trees. 

(4) Amm, 1 Ventr. 75 ; Tddeti t. 
Walter, 1 Sid. 447. 

(5) As to hops, see the great case of 
Knight V. Hffdey, t Bos. and Pall. I7f ; 
8 Br. P. C. «5S. (Toml. edit) ; for the 
ffeneral rules, see CoUyer t. Howei, S 
Anstr. 956. 

(6) Manull v. Pajfiie, Gwill. 1504. 

(7) The common law mode of tithing 
com is in the sheaf, and not in the 
shock : Shallcroti v. JowU, IS East, f 67; 
HalUwtU V. Trappn, t Taunt 58 ; and 
if srain has additional labor bestowed 
on It by the farmer, by being put into 
shocks, whereby it is better protected 
from the weather ; this benefit and addi- 
tional labor may coiutitute a good con- 
sideration for rendering the 11th, in- 
stead of the 10th, shock. Smyth v. Sam- 
brook, 1 Mau. and Sel. 75. 

(8) Hide v. EUit, Hob. f 50 ; HaUi- 
veil V. Tropfief, ubi iupra ; Newman v. 
Morgan, 10 East, 9. 

(9) 1 Roll's Ab. 644; Moore, 685; 
but fvcre, whetlier a special custom 
must not be shown to support the exemp- 
tion P see note f ; see, also. Smith v. 
WilUamt, Gwill. 608. 

said 
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said to be a general rule, that no tithes shall be paid for any 
thing per quod dedmajiunt uberiores. 

Whether tithes shall be paid for fuel spent in the house^ 
where there is no custom, they said they should not determine, 
it being no point in this case, and there being opinions both 
ways. 1 Cro. 113. was cited at t-he bar, that such fuel shall 
not be discharged without a custom. (10) 

That land where wood grew, and was stocked up and con- 
verted into tillage, is not such barren land as ought to be 
exempted from payment of tithe ; but only such is intended 
barren land, which, before the ploughing, produced no profit 
to the owner. (11) 

That for rakings of corn no tithe was payable, if they were 
involuntary ; but if there was any fraud in leaving more than 
was necessary, that tithe should be paid. (12) 

That the parson could not justify his coming to set out 
tithes without the consent of the owner ; because by the sta- 
tute [2 and 3] Ed. 6. [c. 13.J the owner is to set out his tithes, 
and if he do not, he is liable to the penalty of the statute. (13) 



(10) See note 2, and recollect that in 
Ntrton ▼. Fermor, as appears from the 
report in Hetley, 88. 110. 117. Yelver- 
ton and Ooke, J. J. thought the exemp- 
tion was of common right ; bat Richard- 
ion fuid Hatton, J. J. deemed a custom 
to be necessary. Lord Coke seems to 
baTe been of the first opinion ; Sd Instit. 
65t. Lord Hardwicke, as observed tt«- 
fir^ held the latter ; in which Parker, 
C. B. also concurred, in Ertkine ▼. Ruf- 
JU, Gwill. 965. The later decisions, 
therefore, and the balance of conflicting 
autlioritivs, appear to hold that a custom 
should be sliown. See, also, Watton ▼. 



Smith, 2 Keble, 634, where a special 
custom, not lex terrt^ was suggested as 
a ground for a prohibition. 

(11) BeM^murt v. Gilbert, Bonb. 159 ; 
Warwick ▼. CoUvm, % Man. and Sel. S59; 
5 Mau. and Sel. 177 ; StockweUx. Terry, 
1 Ves. sen. 117. 

(12) NichoCs case cited, Cro. Eli& 
660; Green v. Hun, ibid, TOt; She- 
rington v. FleeUcood, ibid, 475 ; 1 Roll's 
Ab. 645. 

(13) Tlie statute, as far as respects 
the setting out of tithes, is, of course, 
applicable to predial tithes only. Nor- 
ton V. Clarke, Owill. 428. 
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THE CASES IN CHANCERY. 



A. 

ABATEMENT AND REVIVOR. 

In a bill of revivor all things are to be 
performed according to the former de- 
cree, which do not extinguish the 
right. page 88 

A deJFendant was examined on interroga- 
tories to clear his contempt of a iub- 
pCMa to revive a decree. . . . 128 

A plaintiff who is a purchaser cannot 
maintain a bill of review^ or re- 
vivor 132 

Bill by baron and feme, in right of the 
wife; baron dies; \h&feme may pro- 
ceed without bill of revivor. . 133 

Error not assignable to a decree in na- 
ture of a plea of abatement. . 170 

ACCOUNT. 

An account stated is a good plea to a bill 
for account, unless particular mistakes 
in that account be charged in the 
biU 62 

A man on an account may discharge him- 
self on his own oath for sums not ex- 
ceeding 4Qs 136 

A note to a bearer shaD be as money to 
the bearer^ and no account between 



him who gives the note |haU affect the 

bearer 258 

Monies paid on account shall be applied 
first to sink that which canies inte- 
rest 261 

ADVOWSON. 

On a bill brought by an executor (whose 
testator had mortgaged the next avoid- 
ance^ being impropriator c^ a par- 
sonage) to redeem> and upon a demur- 
rer held he should not redeem, the 
advowson being in that plight it cannot 
be transferred in law 87 

. AFFIDAVITS. 

To a bill aUeging any thing in order to 
intitle a court of eauity to a jurisdic- 
tion, affidavit must be annexed to the 
bill of the truth thereof, as iif a bond 
be lost ) for there it is the loss of the 
bond which gives the Court of Equity 
jurisdiction; but no affidavit necessary 
on a bill for discovery of writings. 71 

ThU d^erence xvas taken — wkere a bill 
is brought to discover a deed, there an affi- 
davit is not necessary ; but where relief is 
sought by the deed, there an ^davii is ne- 
cessary. 

AGENT. 
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AGENT. 

(Sec Scrivener. — Factor.) 

AGREEMENTS, ARTICLES, 
COVENANTS. 

When an agreement for sale has been 
completely executed, and no fraud or 
surprize; there, if incumbrances are 
subsequently discovered, the purchaser 
can have no relief in equity; but must 
depend on his covenants alone. . 2 

What will constitute a covenant; and 
how enforced in equity. . . . 4, 5 

A parol agreement, and 20^. paid U>t the 
sale of a house, decreed without farther 
proof 128 

An agrecQient entered into between hus- 
band and wife before marriage/ extin- 
guished^by the marriage. . . 147 

If a purchaser, after articles before, or at 
the executing the conveyance, have no- 
tice, it shall affect him ib. 

Relief givien i^gainst the terms of a cove- 
nant, upon proof of surprize. . 1 73 

A bill will lie, by an apprentice out of his 
time, to compel his master to sue on 
bis covenants within a year, or be 
foreclosed 184 

If A. covenant by articles to convey 
lands, but do not covenant for his 
heirs, yet the heir shall be bound. 199 

If an agreement made, and signed by one 
party, equity will enforce the agree- 
ment; but where no action will lie to 
recover damages, equity will not exe- 
cute a specific agreement, and make 
good an Bgreemetit which is not so by 
law 217 

If a marriage agreement be so ill worded, 
no action at law will lie for the breach 
of it; equity will decree a performance 
according to the intent. . . . 246 

A parol agreenient, if well proved, will 
be carried into execution in equity, 
being out of the statute of frauds. 268. 

285 

"Where there is no agreement, or any 
thing to declare a trust, equity will not 
imply it. . 281 

AMENDMENTS. 

Held that an original may be amcqdcd on 



a writ of error brought to reverse a 
judgment given in formedon of lands, 
where a fine was levied twenty years 
before, if the formedon was brought 
within ii\^ years after the fine levied, 

not otherwise 39 

An answer was amended, no replication 
being filed 173 

ANSWERS, PLEAS, AND 
DEMURRERS. 

(See Limitation op Suits.) 

Holden on demurrer that a counsel shall 
not be bound to answer as to any 
thing he knoweth in a cause as coun- 
sel, but shall answer things not come 
to bis knowledge as a counteL . 5 

If a defendant be brought into court 
three times, refuse to answer the bill, 
the bill shall be taken pro confesso. 27 

A purchaser on a valuable consideration, 
must set forth the consideration, in a 
plea of purchase, to a bill brought for 
discovery of writings 43 

An account stated is a good plea to a bill 
for an account, unless particular mis- 
takes in the account be charged in the 
bill 62. 183 

To a bill to discover writings in defend- 
ant's custody, defendant pleaded a pur- 
chase without notice of plaintiflTs title; 
and this difference was taken; where 
plaintiff* hath a title in law, though de- 
fendant did purchase without notice, 
he must discover, but otherwise it is if 
plaintiff hath only a title in equity. 84 

Held on a demurrer, that a defendant 
shall not set forth his own forfeiture. 1 28 

Plea of outlawiy may be without oath; 
likewise a plea of privilege, as of the 

Srivilege of Oxford, or the like. 143 
ere no proof of either side, defend- 
ant's answer must be believed. . 146 
Bill suggesting a decree obtained by 
fraud; defendant pleads the decree, 
and that plaintiff purchased lite pen- 
dente; defendant ordered to answer, 
saving the benefit of his plea. . 149 
Pleaof statute of limitations overruled. 156 
To a bill for an account of profits of 
lands in Cheshire, defendant pleaded 
where the lands lay, and that he lived 
iu Cheshire^ not within the jurisdiction 

of 
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** 6f the court ; overruled, but said the 
plea was allowable where the parties 
dwelt there, and for lands lying there. 

159 

An answer was amended, no replication 
being filed 173 

Creditor who holds a precedent statute, 
without notice of a puisne judgment 
and mortgage, takes part of the land 
extended in satisfaction of the statute : 
to a bill brought to set the statute 
aside, a plea of purchase, without no- 
tice, held good, so far: but being 
coupled with an allegation that the 
lands were not liable to the demand of 
the plaintiff, who had taken the body 

■ of the debtor in execution; the plea, 
on this ground, was overruled. . 1 77 

A demurrer held good to an original bill 
brought to explain a decree. . 179 

No demurrer lies to a suUpana, being no 
record 180 

A demurrer allowed to a bill brought 
against plaintiff, who was supposed to 
have some of the deceased's effects in 
his hands, because there was no execu- 
tor or administrator party ; for if none 
administer, plaintiff as creditor may. 

188 



ASSIGNMENTS AND PRIVITY. 
(See Mortgages.) 

An assignment by a widow of a term of 

. years in trust for herself and child, just 
before her second marriage, without 
the privity of her second husband, 
held good 3 but a power reserved 
therein to dispose of the remainder of 
the said term after the decease of her- 
self and child, held void — because such 

. remainder not being disposed by her 
before marriage, vested in the hus- 
band 92 

An assignment of a chase in action not 
protected in equity, unless for some 
debt to the assignee 14.5 

Plaintiff having got a judgment for il500 
against defendant for familiarity with 
his wife, defendant assigned over all 
his estate in trust for creditors ; and 
held good against the judgment. 236 

A remainder of a term is an assignable 
interest 238 



So is a remainder of a term on a possi- 
bility . . 251 

AWARD. 

An award made after revocation of the 
authority given to the arbitrators, can- 
not be decreed : but if the consent was 
made a rule of court, the party re- 
voking may be attached for the con- 
tempt 133 

Award erroneous, if embracing only part 
of the subject in dispute ; if it is im- 
practicable 3 or repugnant. • • 155 



B. 



BARON AND FEME. 

(See DowsR and Jointurs.) 

If a wife before marriage, with husband's 
privity, conveys a term in trust for her- 
self and children by former marriage, 
it is out of the husband's power to dis- 
pose of the interest of the wife j nor if 
the wife should join would it avail ; 
but if a wife secretly before marriage 
convey a term in trust for herself, it 
shall be in the power of the husband. 29 

A limitation to husband and wife, with 
remainder to the heirs of the body of 
the wife, she hath the disposition of 
the term 62 

If a man marrieth a woman who is the 
trustee of a term, the trust vrill not 
survive to the husband, but shall go to 
the executor or admimstrator of the 
wife [ . . • t6. 

If a wi fie during her husband's life make 
a will, though the husband promised to 
perform it, or gave leave to make it, or 
after her death assented to it, or being 
made executor, proved the same, yet he 
is not bound thereby unless he agreed 
in writing before marriage thereto. 70 

If a woman, possessed of the trust of a 
term of years, conveys it in trust for 
herself, and after marries, the husband 
shall have the trust of the term, and 
shall not be barred thereby, unless the 
husband, before marriage, be made a 
party to the disposing the term in trust 
for the wife's jointure 79 

A bond, beiiii^^ven by a woman about 

to 
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to be married, i^liich as ag^nst the 
husband iya». fraudulent, caunoty alter 
his death, be enforced against the 
widow 101 

Jointure made in consideration of intend- 
ed wife's fortune, chiefly consisting of 
dates em action, the husband dies be- 
fore reducing them into possession; 
they survive to the wife. Sed quare, 1 02 

Held the husband has no power to charge 
the trust-term of his wife assigned by 
her before marriage for her own bene- 
fit, 138 

Ad agreement entered into between hus- 
band and wife before marriage, void 
by marriage 147, 148 

The husband cannot sue in his own name 
for a legacy left his wife while cacert. 

]60 

A lease per baron and feme of the wife*s 
reversion, (who had, while a feniCy 
created a power to make leases for 
tw^enty-ooe years,) to commence after 
death of tenant for life, not good. 168 

Where a feme covert has power by a will 
to sdl lands, a sale by her to the hus- 
band was good; and held there was a 
difference between a nude power and a 
|x>wer flowing from an interest. . ib. 

Where baron and feme have a decree in 

*Jeme*8 right, and baron dies, the feme, 

and not the executor, shall have the 

benefit 172 

Where a wife receives money for her 
husband, if she usually receives, it 
shall bind die husband. ... 178 

If a man in consideration of a portion 
give bond to a woman, whom he after 
marries, to leave her ^100 per ann, for 
her life, though the bond be void by 
marriage, equity will oblige the hus- 
band to perform the agreement, and 
give bona to trustees for that purpose ; 
and she may ei^hibit a bill by trustees 
ornext friend 205 

If the wife trades by the husband's per- 
mission, he shall be liable to debts con- 
tracted in her trade ; and if a wife exe- 
cutes a bond in presence of her husband, 
and he doth not oppose, it shall bind 
him. 215 

JBonds due to the wife, or other choses in 
ac(ion, go to the wife, and not to the 
cJiecutor or Administrator of her hus- 



band; for though the husband had 
power to alien or dispose €i them, if he 
doth not, diey survive to the wife ; bat 
if the husband survives, he shall not 
have them without taking administm* 
tion to his wife, and if the husband 
(without valuable consideration) as* 
signs a bond due to the wife, this shall 
not bind the wife if she survive. 341 

Twelve hundred pounds, part of the wife's 
fortune, remain unreceived in the 
Chamber of Liondon after the hus- 
band's death, who had covenanted to 
settle ^40 per ann. on the wife for 
life ; the question was, as such settle- 
ment had not been made, the £1,200 
should go to the wife as a chose in ac- 
tion, and to belong to the wife. . 262 

Where monies which come in right df 
the wife survive to the wife, yet if 
they have been under consideration, 
and a jointure madeec^ual to such por- 
tion, such ckoses in actum belong to the 
executor, and not to the wife. . 282 
But see notes ib. 

Though a husband by law cannot be 
charged with his wife's debts after her 
death, yet if she brought a competent 
fortune, equity will oblige. . .231 

A trust-term of a feme, who has the in- 
heritance, will be attendant on that in- 
heritance, if not otherwise limited, or 
if any other limitations thereof have 
been satisfied; it will, therefore, de- 
scend with the inheritance, and not be- 
long to her executors or adminis- 
trators 288 

BILLS. 
(See Decrbb.) 

On a bill against the heir of a mortgagee 
to redeem, and the executor or admi- 
nistrator not being made « party, on 
that exception taken, the court would 
not proceed 52 

To a bill alleging any thing in order to 
intitle a court of equity to a jurisdic- 
tion, aflidavit must be annexed to the 
bill of the truth thereof; as if a bond 
be lost, there the loss of the bond gives 
the Court of Equity jurisdicticm ; but 
no affidavit necessary on a bill for dis- 
covery of writings. . . . . . 71 

Where 
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"Wbere a defendant stands out all process 
of contempt, the bill shall not be taken 
pro ccnfesso ; but if he appears^ and 
then stands out, it shall. . . . 127 

A bill on a bond must be against all the 
obligors ib, 

A bill of review would not lie, because 
the executor was no party to the for- 
mer decree 149 

No dismission after decree. . • 158 

Error assigned, which amounts only to a 
plea in abatement, no ground for a bill 
of review 3 where a decree has been 
made upon the point of right. . 170 

A bill of review granted on giving good 
security for the money decreed. 172 

A bill of review not to be granted for a 
matter which might have been made 
use of in the first cause, . 178. 181 

On a bill of review, where the former de- 
cree is reversed, defendant shall not 
pay damage for the money decreed. 181 

On bill of revivor after decree, no re- 
examination of things before examined 
to ib. 



A bill of review only lies for him agahist 
whom the bill of dismission is. . l83 

BONDS AND OBLIGATIONS. 

A bond given for passing recovery, which 
was eiiterwords pass^, no protection 
against other incumbrances. . . 1 

A bond in quadraginta Ubr. held good pro 
ftadringentU 16 

A judgment obtained on a bond after the 
subpcma, and before a decree for pay- 
ment of bond-debts, shall have pre- 
ference ib. 

If heirs be not mentioned in a bond, 
equity will not charge the heir. . ib. 

If an obligee makes the obligor executor 
in trust for his children, this shall not 
be in equity an extinguishment of the 
debt 62 

On a bill to be relieved against a bond of 
^600, where only ^100 was paid, de- 
creed to remain a security only for the 
£100 and interest 63 

A woman having £150 given by her bro- 
ther before marriage, gives him a bond 
privately to repay it; the husband 
being dead without issue, defendant 
sued her at law, and on her bill to be 



relieved, decreed the bond should be 
delivered up, and she, though b pvty 
to the fraud, was relieved. • • 101 

On a bill praying that bond-debts dae to 
the wife before marriage might be ap- 
plied in payment of her hntbana s 
debts, held that the bonds not being 
altered, the law reserves the right i& 
the wife, and were not assets cither in 
law or equity of the husband^ and die 
bill dismissed 102 

A bill on a bond must be against dl the 
obHgors 127 

A debtor on bond and simple contracts 
assigns land to pay his creditors ; held 
the creditors should be paid in propor- 
tion, and not bonds first. • . 175 

If a scrivener be trusted with a bond, and 
the obligor pay the money and take up 
the bond, the obligee shall have no re- 
medy against the obligor, but only 
against Uie scrivener. . • • • 315 

A bond given for money fraudalentlT won 
at . gaming, decreed to be dehvered 
up 223 

A bond being given to pay £900 to a 
daughter, if there be no soa living at 
obligor's death, the wife was enseini of 
a son at the obligor's death ; decreed 
the daughter not to have the £900. 324 

Bonds due to a wife. See Babon msd 
Femk. 



c. 



CHARITY. 

Gift for charitable uses, when appfied cy 
pres 40 

If a man devise a sum of money to stch 
charitable uses as he shall by a codicil 
appoint, and appoints no codicil, it 
shall be applied as the court shall di^ 

rect 262 

But see Appendix, c. 26. 

CONDITIONS AND LIMITATIONS. 

(See Legaci£8.) 

A condition for payment of a l^;acy iin-» 
der forfeiture of an estate, and a de* 
vise over of that estate in case of non- 
payment, though in law the estate be 
forfeited in case of non-payment, and 

though 
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^ though a devise over^ yet in equity this 
shall be held only as a mortgage or se- 
curity for payment of the legacy ; and 
the legatee being paid his legacy, with 
all costs and damages, the person to 
whom it was conditionally given shall 
enjoy the estate 10 

A person- cannot inforce execution of an 
agreement on a condition precedent on 
his part to be performed, unless he 
hath performed the condition prece- 
dent. The bsue may in equity inforce 
the execution of the agreement although 
the condition was not performed, it 
not being the default of the issue that 
the condition was not performed. 36 
And see Appendix, c. 5. and 10. 

A legacy on a condition to be performed 
shall be taken only in terrorem, unless 

' such legacy be devised over on breach 
of the condition 3 but if no devise over, 
the party shall have the legacy not- 
withstanding the breach of the condi- 
tion 41 

And see Appendix, c. 6. 

Distinction between a condition, and a 
conditional limitation 96 

Held that a condition not to marry with- 
out aoother*s consent is void ; and 
where a portion is devised to a daugh- 

' ter^ payable at twenty-five, or mar- 
riage, first happening, provided such 
marriage be had after sixteen, and 
with consent of A., but otherwise to 
have only half that portion, and testa- 
tor devises the residue of his personal 
estate to trustees for the benent of his 

' ehildren^ the legatees; the daughter 

' married otherwise, yet on a bill brought 
for the whole portion, held that the 
condition was only in terrorem, and the 
whole portion decreed to be paid. 1 19 

Held that the limitation of a term to di- 
verse in remainder one after another, if 
those persons were in being and parti- 
cularly named, could not tend to a per- 

- petuity, and might declare the trust of 
a possibility in remainder. . . 166 

An estate was limited, on a marriage set- 

• tlement of a daughter, to the father for 
life; remainder to trustees, in trust, 

• that if plaintiff should marry his daugh- 
ter after her age of sixteen, and she 
have issue, then plaintiff to have an 



estate for life : the marriage was had 
after sixteen, but no issue. Question 
was, if plaintiff had an estate for life? 
Held he had, but reversed in the House 
ofLoids 186 

Conditional devise ; the condition must 
be strictly complied with, or no relief 
in equity 206 

A limitation of a fee upon a fee is void in 
its creation, though a fee may arise 
upon a fee upon a contingency -, but 
that must be a contingency which may 
happen in one life 218 

A limitation to a father for 70 years, then 
to trustees for 500 years to particular 
uses, and after the death of the father, 
limitation to the first son is void. 231 

CONSTRUCTION. 

Plate, in common use, will pass under 
the description of " household stuff." 

12.64 

Construction of the word item. . 265 

What the right construction of the word 
" posterity,** as a word of limitation in 
a will } (pictre, ...... 268 

The word ** survivors" frequently con- 
trued " others" \ so as to make a le- 
gacy vest. Appendix, c. 3, note. 

Where words are doubtfril, judges will 
not put such a construction on them as 
would make them contrary to law : but 
rather take the intention to have been 
such as may consist with law. Ap- 
pendix, c. 13. 

CONTRIBUTION AND AVERAGE. 

(See SuBBTT.) 

Three being bound in a bond, one princi- 
pal, the others sureties, a fourth be- 
came bound, that if the other three did 
not pay he would pay it ; one of the 
two sureties paid the monies, and pre- 
ferred his bill against the fourth to 
contribute, but it was alleged he was 
only a supplemental security 5 held be 
should contribute. ..... 97 

Contribution by tenant for life> in case of 
reversioner 138 

An apportionment of rent denied where 
the land was worth the rent. • 1 74 

A jointress of an estate in mortgage must 

contribute 
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contribute one-third to the redemption, 
and the reversioner two-thirds ; so 
must tenant for life, and remainder 
man insame degree 210 

COPYHOLD. 

A covenant to surrender a copyhold for a 
valuable consideration, if the copy- 
holder dieth, shall bind the heir ; but 
if a copyholder deviseth his copyhold, 
unless for payment of debts, the heir 
shall not be compellable to make good 
the devise 65 

A widow shall not have dower of a copy- 
hold estate where her husband was 
only trustee 71 

On possession of a copyhold for forty-five 
years, a perpetual injunction was de- 
creed, because it might be presumed 
that the surrender might be lost. 106 

Where a copyhold is devised, and no sur- 
render to the use of the will, equity 
will supply the defect of a surrender if 
it be for a child's portion^ but will not 
do it in all cases 115 

Tenants for life of a copyhold sell their 
estate to A. and surrender to the lord 
that he might admit A. ; the copyholder 
in reversion enters, brings ejectment, 
and recovers at law, but by a bill had 
relief. 118 

Where a copyholder purchases a copyhold 
for three lives, and puts in his own life 
with two others to hold successively ac- 
cording to the custom of the manor, if 
the first taker paid the whole money, 
the others are only trustees for him, 
and he may in equity dispose of the 
estate unless it ^all otherwise ap- 
pear 123 

A copyholder not relieved aguntt a for- 
feiture for cutting timber, if a volun- 
tary waste, and oirected an issue. 137 

COVENANTS. 

(See AORXBMBNTS.) 

CREDITOR AND DEBTOR. 

(See Executor. — Trust. — Drcrsr. — 
Marshalling Assets.) 

A man devised lands to his executors for 



payment of debts. Subject in the first 
place to an annuity of x50 to his.wife : 
decreed the debts should have the pre- 
ference 49 

Debtor in bonds and simple contract as- 
signs land in trust to pay his debts : 
held to be paid in proportion, and not 
bonds first ; and legatee to have equal 
proportion pro rata, otherwise of judg- 
ments 175 

And see Appendix, c. 33. 

Any person who has got testator's effects 
is liable for debts and legacies. . 181 

Several creditors brought a bill to be paid 
out of testator s real estate, and pend- 
ing the suit other creditcnrs got judg- 
ments : decreed they should all be paid 
ffari passu. 254 

In what manner payments of money are 
to be applied ; see .... 261 

Where the personal estate is not suf- 
ficient to pay debts and legacies, cre- 
ditors on real securities shall come in 
on the real estate, and the legacies 
shall be paid out of the personal. 265 

A man shall not, by settling his money to 
such uses as he shall by will appoint, 
defeat his creditors 266 

Where lands are devised for pa3rment of 
debts, which have no lien on land, 
those debts shall have uo preference to 

legacies 270 

But see Appendix, c. 12. and p. 121 

Three thousanid pounds being to be raised 
by settlement, and £3,000 more to 
such uses as A. by wiU should appmnt, 
who appointed the same U> his daugh- 
ter : held the last £3,000 to be assets, 
and liable to creditors demands. 279 

CUSTOM OF LONDON. 
(See Hotchpot.) 

A legacy by a freeman of London to one 
of his children shall not bar thai child 
of a customary share, unless it appears 
to have been intended in bar of such 
customary share 28 

If the widow intitled to her customary 
part die, the executor of the husband 
shall not have it, but the executor of the 
wife, because it is a chose in aciumm ib» 

The trust of a term to attend the inherit- 
ance, though vested in a freeman, shall 

not 
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not be subject to the custom of Lon- 
don 66 

A derise to a daughter of a certain sum, 
and ihe residue to the brother; the 
questioo was, whether that sum should 
be in full of her customary part^ or 
whether she should also have her cus- 
tomaiy part : and it was held clearly 
she shoold have her legacy and her 
customarypart 67 

A woman accepting a jointure in bar of 
her cnstmnary part shall be bound 
tiieieby to. 

!Fhe cnstomary part belonging to the ad- 
imnistrator of a citizen of London 
dying intestate^ is not within the sta- 
tute of distributions 85 

As to foreign attachment, see . . 141 
tad ilfpoidix, c. 20. 

D. 

DEBTOR. 
(See CaEDiTOB.) 

DECREE. 
(See Babon and Feme. — Bill.) 

Where there is a remedy at law for one 
thing in a bill, mixed with other 
things only remediable in equity, there 
equity will determine the whole mat- 
ter. . . . 58 

A sequestration may be granted in Chan- 
cery or Exchequer for a personal duty, 
for the court hath authority to see its 
decrees executed 99 

A decree in equity for a certain sum is 
equal to a judgment at law, and to be 
paid pari passu therevnthj but if the 
decree be only for ao account, it shall 
not be hdd equal to a judgment at law 

ficMr a certain sum 104 

See Appendix, c. ^. 

An infant's consent to a decree is reversi- 
ble i a decree by consent for a lease, or 
other personal thing, shall bind pur- 
chasers 127 

Decree by consent, considered, under cir- 
cumstances, in the nature of a mort- 
gi^, and relief given, though the 
terms of the decree were not complied 
with 129 



Service of decree proved by plaintiff; 
whose testimony is sufficient to convict 
the defendant of a contempt, unless the 
defendant, on oath, positively contra- 
dicts him 132 

A decree for a legacy not pleadable at 
law • 153 

Error not assignaUe to a decree in naturs 
of a plea of abatement. . . . 170 

A demurrer allowed to an original bill to 
explain a decree 179 

Where a decree was drawn up difiierent 
from the £Bu:ts by mistake, held not 
proper for a bill of review, but a re- 
hearing 182 

DEEDS AND OTHER WRITINGS. 

(See DiscoYEBY.) 

A recital in a deed, that it was the intent 
of the parties to levy a fine to be de- 
dated to such uses, shall bind the par- 
ties, though no covenant therein to 
levy a fine • . 3 

A recital in a deed, that whereas defend- 
ant was to pay plaintiff ;£l,(K)0 for s 
marriage portion for his daughto*, and 
thereupon plaintiff covenanted to settle 
lands of that value ; and after defend- 
ant refused to pay any more than ;f 320. 
Decreed that this would bind defendant 
to pay <£ 1,000, and that an action of 
covenant would lie on the recital. 57 

A. having power to limit lands to sach 
uses as he should i^point, limited the 
same by deed without a power of revo- 
cation reserved, and after burnt the 
deed, and by a new deed af^inted 
new uses; but held that the first limi- 
tation should prevail, and the subse- 
quent be void, for the first deed and 
last will take place ; but if the power 
reserved be to such uses as shall from 
time to time be limited, then the last 
limitation will prevail 61 

Release pleaded; if proved to have been 
delivered only as an escrow, defendant 
must answer. 145 

A fraudulent deed good against the 
grantor 183 

A deed not read to the party before exe- 
cuted, no sufficient reason to set 4t 
aside 194 

In all nduntary settlements all drmm- 

stances 
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stances ought to be pursued, except 
where the circumstances are not knovm, 
or the party is under a disability. 1 95 

When a deed is made on good consi- 
derationsy equity will supply a defect in 
the execution 256 

An inroUed deed^ where the estate passeth 
by the inrolment, is evidence^ other- 
wise not 259 

In equitable securities, that which is prior 
in time shall have the preference. 290 

DEPOSITIONS. 

(See EyiDENCS.) 

DEVISES AND BEQUESTS. 
(See LsoAcm, and Wills and Tbsta- 

MENT8.) 

Plate in common use shall pass by the 
name of household-stuff; plate laid up 
shall not 12 

A devise to a wife of monies to be distri- 
buted amone her children as she should 
think fit ; if the wife marry again, the 
money shall be equally distributed, be- 
cause the power to dispose it unequally 
was with intent to preserve obedience 
to her, which intent fails when she 
marries 18 

A devise out of a lease for years, if that 
lease be determined, shall not be made 
good out of the personal estate. . 22 

A devise of a personal thing in remainder 
held to be void. ...... 40 

A man having devised lauds to his exe- 
cutors for jpaysient of debts, subject in 
the first place to an annuity of i^O to 
his wife: decreed the debts should 
have the preference 49 

A devise to a wife of househidd goods and 
stuff shall pass plate in commoo use, 
and other valuable things in possession 
of the wife in the husband*s life-time, 
as ear-rings, 8cc 64 

A devise of freehold or copyhold lands in 
mortgage shall pass the equity of re- 
demption to the devisee. ... 65 

A devise among all his grand-children, 
and after the devise, and before the 
testators death, another child was 
bom : held that should have a share. 

105 



A devise to H. of ;£3,000, on condition 
she gave security to leave ;£100 a-piece 
to her two children, and £50 a-{nece 
to A. and B. — H. died before the tes- 
tator, and the legacies were held to be 
lost 107 

A devise of £1,000 to a daughter to be 
disposed by her for the beoefit of her 
children as she pleased ; she died, and 
her husband being adminiitratiy^ in- 
sisted the ;£l,000 was a vested inte- 
rest, and not transmistibk to ibe 
children : held a trust for the chilifaren 
equally 1U> 

A devise to a daughter of ^SOO, and if 
she died before thirty, and unmarried^ 
to go over ; she received the manev, 
but died befoie thirty, and unnwiiiea : 
held the devise over good. • • 137 

Devise of a moiety of the testator's pei^ 
sonal estate to his wife } she takes a 
clear moiety ) the debts being paid out 
of the other part exclusively. • 158 

By a devise to a younger child, a son 
who is heir at law, and hath a fair 
inheritance, though a younger child, 
shall not take 158 

A devise of a term of years to his daoghr 
ter and her children, and also to such 
other children as she should have : held 
the after-bom children should not take, 
being words of limitation, and not of 

purchase 186 

But see note 3 ib. 

Averment admitted, to prove the testator's 
intent that the legacies given by his 
will should be charged on ids real 
estate ; and that his ezficttrix should 
take his personal estate, exonecated 
from those demands, thoo^ it was 
not so given in express tema. • 188 

A devise of lands to J. 8. he paying his 
debts, will charge the land s but a de- 
vise of land in one part, and direction 
to pay bis debts in anothv part, will 
not be sufficient to charge the land. 1 92 

A devise to a trustee to dispose aa he 
should think fit ; equity will give it to 
the heir at law 198 

A devise of goods to A. for life, remainder 
to B. is good, and B. by bill, may com- 
pel A. to give security for the goods. 

206 

Devise to a daughter, she paying £100 

to 
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to another daughter by a tinie limited, 
or on failure, then a devise over of the 
same land to another daughter ; if the 
first devisee pay not the monies by the 
time limited, the second daughter shall 
have the land 206 

If a term be raised to pay a legacy at 
eighteen or marriage, and the party 
live to eighteen and dispose thereof, 
such disposition shall be good, though 
the monies were not raised. . . 209 

A devise after dying without issue gene- 
rally is void 210 

A devise of an estate to A. on condition 
die married a particular person, and if 
not, a devise over ; equity cannot re- 
lieve her, but the devisee over must 
have the estate; but not devised over, 
equity would relieve 220 

A. devises ^600 to each of his daughters, 
and afterwards gives one of his daugh- 
ters ;S600 in marriage, such marriage 
portion shall be in fiill of the legacy. 224 

A devise to a younger daughter of a 
copyhold estate made good to her in 
equity, though not surrendered to the 
use of his will 234 

After a devise for three lives the devisor 
made a lease of the same estate for 
three other lives : held to be a revoca- 
tion of the devise 284 

A persoiial estate devised to A. and his 
issue, and for default of issue to B. 
held void 287 

DISCOVERY AND RELIEF. 

A person having a legal title as an heir, 
sc. not intitkd in equity to a disco- 
very of deeds, &c. ; but a person having 
an equitable title as a mortgagee, &c. 
is intitled to such discovery, which 
makes the difference between a legal 
and an equitable title 24 

A purchaser on a valuable consideration 
may set forth the consideration, and 
plead the purchase to a bill brought for 
discovery of writings 43 

Plaintiff having borrov^ ^100, gave 
judgment to pay ;f2,000 after the 
death of a person to whose estate he 
was intitled to a remainder in fee ; the 
defendant being informed that a court 



of equity would set aside so unreason- 
able a bargain, filed his bill that plain- 
tiff might repay his money^ or be pre- 
vented from seeking relief. Plaintiff, 
in answer, refused to pay the money, 
but insisted on his bargain, and swore 
he would never seek relief ; yet after 
death of 'tenant for life, brought his 
bill to be relieved : decreed, on pay- 
ment of money lent with interest, 
bond to be delivered up. . . . 112 
Plaintiff having filed his bill to be repaid 
j€50, which defendant had extorted 
from him to avoid a prosecution, de- 
creed the payment ib. 

DISTRIBUTION. 
(See Devise. — Execih'ob.) 

DOWER AND JOINTURE. 

(See Contribution.) 

The widow of a trustee shall be barred of 
dower 43 

A widow accepting a jointure in bar of 
her customary part shall be bound 
thereby 67 

No jointress can be relieved against an 
heir at law where there is a term to at- 
tend the inheritance ; much less where 
the termor is a purchaser. . . 212 
But see note 7, c 77 66 

A term of ninety-nine years limited to 
raise ^200 a-piece to daughters, and 
for such other uses as A. should by 
will appoint, who dying without ap- 
pointing uses, the widow brought to 
writ of dower, but could have no relief; 
for equity could not charge the term 
with dower 233 

A. by will, having given his wife more 
than her dower would amount to, 
though not mentioned to be in bar of 
dower, and devised the residue of his 
estate away : held to be in fuU of 

dower. . 234 

But the decree was reversed. . . ib. 

A satisfied term, not allowed to stand in 
the way of a. widow's right to dower. 

242 

EVIDENCE, 
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E. 



EVIDENCE, WITNESSES, PROOF. 

An original lost was supplied on proof 
that there was an original. ... 30 

New proof of facts m issue before a de- 
cree, no sufficient ground for a bill of 
review ; but new proof discovered 
since the decree is a sufficient ground 
for a bill of review 31 

Orders must be drown up and entered by 
the Register before they bear authority, 
for the Register's minutes are only a 
warrant for an order 46 

A collateral proof shall never be admitted 
against the express words of a bill, but 
the intent of a trust may be supplied 
by proof. 53 

Plaintiff's own proof of defendant's con- 
tempt allowed 132 

Witness who refuses to appear at the re- 
quisition of one party, may be attached ; 
and if he appears and deposes on the 
other side, ius depositions may be sup- 
pressed 134 

Witnesses must [may] be examined be- 
fore replication if plaintiff doth. 1 36 

Witness not examined, after hearing, to 
the same points on which he was ex* 
amined before 146 

The suggestions of a bill not being proved, 
by evidence, the denial in the answer 
must prevail i&. and 147 

The deposition of a witness, who was by 
order re-examined on pretence of sur- 
prize, was suppressed. . • • 178 

DqxMitions in a former cause between 
other parties read 184 

An inrolled deed, where the estate passeth 
by the inrolment, is evidence ; other- 
wise not 259 

A settlement under which [^aintiffs claim- 
ed being lost, but proved by pUintiflb 
themselves thirty years ago, when they 
had no interest therein, was admitted 
evidence at law 260 

Depositions taken in a cause where tenant 
for life only is party, cannot be evi- 
dence against the reversioner or issue 
of tenant in tail 264 



EXECUTOR AND ADMINISTRATOR. 
(See Ueib and Ancestor. — Cbboitoe.) 

A devastavit in law in some cases reliev- 
abie in equity 1 

Being made an executor doth not always 
extinguish a debt from the executor. 

11 

An executor shall be discharged in equity 
on payment to the wife of a legacy 
given to her without the intermeddling 
of her husband 22 

If an executor assent to a legacy, and (He 
before probate, such assent is good. 23 

A promise by the executor to the testator 
to pay all the legacies in case he would 
not alter his wiU^ shall bind, though h^ 
does not receive out of the testator s 
estate or efiects, sufficient to pay such 
legacies 34 

An executor or trustee shall not pay off a 
mortgage out of the monies ansing by 
sale of other lands directed to be sold 
for payment of debts, [if insufficient to 
pay all the debts,] because the mort- 
gagee can have no damage, being se- 
cured by hu mortgage ; but tf the mort- 
gagee should be paid thereout, other 
creditors might lose their debts. . 5 1 

If the obligee make the obligor executor 
in trust for his children, this, in equity, 
shall not be an extinguishment of the 
debt 52 

If a legacy be given to an infant, payable 
al his age of twenty-one, with interest ; 
and the infant dies; bis executor, or 
administrator, is entitled to the legacy 

' immediately; ieciu, if interest is not 
given . • . 64 

An executor for his indemnity may prefer 
his bill against creditors and legatees, in 
order to pass bis accounts and compel 
them to abate in proportion on defect 
of assets 83 

An executor pleaded fully administered, 
and a bill was brought for discovery of 
assets J and pending the suit, the exe- 
cutor confessed a judgment to another 
creditor : decreed the executor to pay 
the whole debt 93 

Upon the act of distribution of intestates 

estates, resolved that the customary 

part bdoBging to the administrator of 

2 a a citizen 
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a citizen of London dying intestate is 
not within the act 85 

Where a man makes an executor, to 
whom he devises all the residue, and 
the executor dies before the testator, he 
who takes administration cum testa- 
mento atmexo shall be liable to make 
distribution of such residue. . . ib. 

Where a child dies and the mother admi- 
nisterSy she shall not be compelled to 
make distribution among the intestate*s 
brothers and sisters ib. 

A devise of ;£20 to B. to put him out ap- 
prentice at seventeen, and B. died be- 
fore seventeen : decreed to be paid to 
B.*s administrators 89 

On the statute of distributions, it being 
disputed whether a grandmother should 
have an equal share with a brother or 
sister : held she should not ; and it 
being disputed whether a brother of the 
half blood should have eaual share with 
brother of the whole blood : held he 
should have only half a share. . 95 
But see •...,... 112 

A devise to brothers and sisters, and his 
poor kindred, to be distributed at the 
discretion of his executors : held that 
poor kindred should extend only one 
degree beyond those named in the will, 
and the executors to distribute equally. 

96 

B. having received <£29, in part of rent 
due to A. of whom he was adminis- 
trator, and having taken a note of il31, 
remainder of the rent due, died intes- 
tate, and the question was whether the 
administrator of B. or administrator de 
bonis non of A. should have the rent } 
Held the administrator of B. should 
have it ; for that by taking the note in 
his own name he had vested the pro- 
perty in himself: and held that if a 
debt be due to an intestate, and the ad- 
ministrator takes a security in his own 
name, if the debt be lost, this shall be 
a devastavit in the administrator. 100 

A devise of the residue of a personal estate 
to. the executor, in trust for testator^s 
wife, if the wife dies before the testa- 
tor, such residue shall belong to the 
executor, and not go to the testator*s 

next of kin.. 105 

3ut see note t6. 



A question was on the statute of distribn- 
tions, whether a sister or brother of the 
half blood should have equal share with 
a brother or sister of the whole blood ? 
Held the half blood being in equal de- 
gree, ought to have an equal share. ] 12 

A grantee of the custody of a lunatic, and 
of his estate, with the rents and profits 
thereof, purchased lands ; the lunatic 
dying, a question was between the heir 
and administrator, who should have the 
benefit of the purchase ? Held the ad- 
ministrator shoidd, for if the money 
had not been laid out, it had been dear 
that the administrator should have it ; 
and if laying out the money would alter 
the case, it would be in Uie power^of 
the grantee of the lunatic to prefer Uie 
heir or administrator as he pleased. 114 

The trust of a term was limited to hus- 
band and wife and the survivor, and 
the heirs of the body of the wife by 
that husband \ the husband dies, leav- 
ing issue \ the widow marries a second 
husband and dies, and the husband 
takes administration ; and the question 
was, whether he, as administrator, 
should have the term, or the issue? 
Decreed the issue should have it, and 
took the words heirs of the body to be 
descriptio persona, and not words of 
limitation 114 

Held that the equity of redemption since 
the statute of frauds and perjuries was 
assets to a bond-creditor, and notwith- 
standing the alienation, the value should 
be assets in the hands of the heir; and 
by Stat. 29 Car. 2, 3, the trust of an in- 
heritance is assets to a bond-debt. 115 

Legacies to infants, with survivorship 
among themselves, if any die under the 
age of twenty-one. The executor can- 
not retain the legacies, which must be 
paid forthwith, and secured for the in- 
fants 116 

The benefit of leases for years shall go to 
the executors ,131 

An executor cannot demand allowance in 
equity of his own legacy first, different 
from rule of law, there executors may 
prefer their own debts. ... . 134 

Executor not bound to pay legacies with- 
out security to |:efund. ... . . . .ib. 

An administrator mortgages the intes- 
tate's 
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' tate*8 term, and makes A. executor, 
and dies. B. takes administration de 
bonis non to the first intestate, and 
prays redemption: held the executor 
of A. should redeem 139 

Three executors being residuary legatees, 
one dying, his administrator prays dis- 
tribution against the other two, and 
relief against survivorship: decreed 
against him 140 

If an executor makes a decastacU and 
dies, his executor is liable. . . 142 

Held the executor, and not the heir, 
should have the mortgage money. 143. 

180 

If an executor hath assets, he is bound to 
redeem mortgages for the benefit of the 
heir 205 

Hops which grew out of old roots> the 
person dying after manurance, goes to 
the executor, and not to the heir, but 
otherwise of apples and nuts. . 210 

Where a man gives a particidar legacy to 
an executor, the residue of his personal 
estate shall go to his next oi kin, and 
not to the executor. . . 212. 263 

On a question, whether the heir or admi- 
nistrator de bonis non should be intitled 
to redeem : held for the administrator. 

227 

A furnace fixed to a freehold shall go to 
the executor, and not to the heir. 249 

A man having devised jewels which were 
pawned, the question was, whether the 
devisee or executor should redeem the 
same? Held the executor should re- 
deem them for benefit of the devisee. 

272 

If the executor has assets, he must re- 
deem an obligation, by which the tes- 
tator bound his heirs as well as him- 
self. Appendix, c. 2. 

B. is made executor for ten years ; then 
C. to be executor. B. proves the will ; 
at the end of the ten years B. may ad- 
minister, without further probate. Ap- 
pendix, c. 22. 

R 

FACTOR. 

If payment of customs b evaded, the gain 
will be the factor's, if the customs 
were payable in a foreign country. 173 

2 



Stctuii if the advantage was made in frand 
of the revenue of our own country. 174 

FINES AND RECOVERIES. 

A bond given for passing a recovery, 
which was afterwards passed, no pro- 
tection- against other incumbrances. 1 

A recital in a deed, that it was the intent 
of the parties to levy a fine to be de- 
clared to such uses, shall bind the par- 
ties, though no covenant therein to 
levy a fine ... 3 

Fine by tenant in tail, of the gift of the 
king, remainder in the crown, bars the 
issue, if le\ied to the king ; and is not 
restrained by stat. 34 II. 8. . . 17 

Equity of redemption is barred by a fine, 
if no claim within five years. . . 21 
And see Appendix, c. 18. 

Tenant in tail decreed to levy a fine, in 
order to make a title to a purchaser ; 
he refuses, and dies : the issue in tail 
not bound to make good the title. 107 

A fine levied by a decree to a particular 
purpose shall in equity operate as to 
that particular purpose only j a fine and 
recovery of cutui que trust shall ope- 
rate as strongly as an estate at law, if 
upon good consideration. • . 1 80 

Whether a contingent fee can be barred 
by a fine 219 

Recovery lets in and corroborates incum- 
brances created by recoveror. Appen- 
dix, c. 16. 

FORFEITURE. 
(See Leases. — Trusts. — Copyholds.) 

• • • 

FRAUD. 

(See Power.— Deeds. — Statute of 
Frauds.) 

An heir who prevents the insertion of le- 
gacies in a will, by undertaking to pay 
them, must do so 3 be the state of the 
assets what it may. ..... 34 

Expectant heir relieved against an unrea- 
sonable bargain 63. Ill 

Money extorted by fraudulent threats de- 
creed to be returned 112 

A deed containing a power of revocation 
not necessarily fraudulent, if the power 
can only be exercised by consent of in- 
dependent trustees. ... 9. 121 

A 2 Relief 



A TABLE OF THK PRINCIPAL MAWEM 



Relief in equity against a rdease olAained 
by fraud. Appendix, c. 4. 

If one who has an incumbrance upon an 
estate conceals it, and encourages a 
purchaser^ such incumbrance will be 
set aside a& fraudulent, against the 
purchaser. Appendix, c. 16. 

G. 

GRANTS. 

If tihe king be deceived as to part of a 
grant, the whole is void. ... 17 



. HEIR AND ANCESTOR. 
(See Trust — Mobtgaobs — ^Aobeb- 

MENT8.) 

Ad executor files his bill against A. for a 
parcel of land which his testator had 
agreed to sell him, and likewise against 
the heir at law of testator, upon the 
contract, ;S140 being paid in part by 
A. to his testator, who dies beiore the 
rest of the money was paid : held the 
executor should have the .£140, and 
that A. might compel the heir to exe- 
cute a conveyance of the estate. . 38 

A term for 500 years being raised for 
paying ;£4000 a-piece to younger 
children at twenty-one, or marriage, 
and one died before: decreed to sink 
for the benefit of the heir, which showed 
the difference between a legacy and a 
trust 93 

Lands being purchased by trustees for the 
benefit of an infant, in case he accepted 
thereof when of age, and he dying be- 
fore intestate, question was, whether 
this was personal estate to be distri- 
buted, or real estate to descend to the 
heir ? Held to be real estate to descend 
to the heir 96 

On a bill of interpleader, the question 
was, whether the heir, or the widow 
and administratrix of an intestate, 
should have some purchase monies of 
an estate sold by the intestate, and re- 
maining unpaid ? Decreed for the heir. 

126 

An heir*8 undertaking to pay debts, to 



prevent mining a will, out of land, 
shall bind him 137 

Held where lands are to be sold for chil- 
dren's portions, if the executor dies the 
heir shall sell ; ' ^l^ 

A personal estate shall be applied first in 
payment of debts and legacies, in ease 
of the real estate, and for the benefit 

of the heir at law 188 

See Executob and Administbatob. 

HOTCHPOT. 

A debt due to the testator, though be 
after declared it agift, shall be brought 
into hotchpot 12 

A child of a freeman was declared by a 
will, afterwards revoked, not to be 
fully advanced } though the will is in- 
operative, as such, the declaration 
made in it is sufficient to let the child 
in for her share, bringing into hotch- 
pot what she had previously received. 

56 

If a freeman of London hath before his 
death advanced a child, and it is known 
what such advancement is, it shall be 
brought into hotchpot, not otherwise. 

279 



I. 



INFANT. 

Infant in ventre sa mere decreed a share of 
lands devised to trustees for raising 
children*s portions 42 

If a legacy be devised to an infant, pay- 
able at a certain i^, and no provision 
for maintenance in the mean time, 
equity will decree the legacy to be put 
at interest, and a competent part of 
that interest to be apj^ed for the be- 
nefit of the legatee 45 

Infants by their next friend bring a bill 
for their legacies of ^0 a-piece ; and 
if either died before twenty-one, his 
share to be to the siurivor ^ and if all 
died before that age, their portions to 
go over; defendant insist^ none of 
their portion ought to be paid before 
twenty-one : deoreed the legacies to be 
paid presently, and interest from bill 
eijiibiled; «k1 guiordian to give' hit 

own 
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own security, that if either of the le- 
gatees died under age, the legacy to be 
applied according to the will. . 1 16 

An infant*8 consent to a decree is ever re- 
versible 3 of an adversary bill other- 
wise 127 

Held that an inf€uiit should not convey. 

169 

Judgment obtained against an infant^ by 
practice; relief given in equity. . ib. 

If a guardian puts out money, the infant, 
when of age, may either accept of the 
securities, or make him account for the 
money ; but he must accept all the se- 
curities or none 230 

An infant In the womb intitled to an 
equal share of an intestate's estate with 
other children that are bom. . 230 



INJUNCTION. 

No injunction will be granted on a bill 
and affidavit to stay proceedings at law 
till the defendant prays a dedmus, or 
is in contempt 6 

No injunction or det&nus concerning pos- 
session^ but only to stay proceedings at 
law ib. 

Order to dissolve an injunction must not 
be acted upon^ before it is drawn up 
and passed. ....... 46 

An injunction doth not lie to stop a suit 
in foreign parts. . . . . ' . . 125 

An injunction granted to the exchequer 
to stop proceedings brought there by 
defendant here in nature of a cross 
bill. .161 

No injunction against tenant in tail after 
possibility of issue extinct, to restrain 
waste, unless malicious. . . . 278 

INTEREST. 

(See Wills.) 

Two judgments, one for battery, and one 
for words, were brought into an ac- 
count between plaintiff and defendant, 
but no interest was allowed, though 
long due 37 

Where a legacy is made payable in Ju- 
turo, and no provision for maintenance 
in the mean time, equity will decree 
the legacy to be put out at interest. 



and a competent part thereof applied 
for maintenance 45 

No interest allowed for shop debts of 
twelve years standing. . . . 133 

Interest for the interest decreed upon a 
mortgage after forfeiture. . . 142 
But see conird, note ib* 

Mortgagee allowed interest for money 
laid out in repairs 146 

A mortgage not to carry interest after 
tender of mortgage money. • • 174 

No interest money paid under a decree, 
which was afterwards reversed. 181 

Held that where an assignee pays a mort- 
gagee all that is really due, it shall be 

taken for principal 184 

But see this qualified 30 

Security for money bearing 5 per cent, in- 
terest: a covenant that if it is not 
punctually paid 6 per cent, shall be pay- 
able, is a mere nomine poma; but if the 
agreement is for payment of the highest 
legal interest, with a proviso, that if 
punctually paid the lender will accept 
a lower jrate of interest, the borrower, 
to entitle himself to the reduction, 
must strictly comply with the terms. 

197 
A legacy payable at a time mentioned 
shall carry interest from that time. 207 
If a man indebted for principal and inte- 
rest pay money on account, it shall be 
applied to sink the interest in the first 

place 261 

No interest upon arrears of interest due 
on a mortgage. Appendix, c. 8. 



JOINTENANTS AND TENANTS 
IN COMMON. 

The release of one jointenant shall not 
prejudice another jointenant. . .-6 

Where there are jointeuants or j<Mnt exe- 
cutors, canity will not take away tlic 
benefit ot survivorship, if there be no 
words to differ from it; but in a will, 
if any intent of the testator appears to 
the contrary, then the court will not 
permit the benefit ; and a devise jointhr 
to executors and legatees makes no dif- 
ference 84 

JUDGMENTS 
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JUDGMENTS AT LAW. 

JudgmeDt obtained against an infant by 
^ practice, examined in equity. . 1 69 
Defendant ordered to acknowledge satis- 
faction on a judgment, founded upon a 
covenant obtained by surprise. . 1 73 
Defendant committed for not vacating a 

judgment 175 

Judgment vacated; having been obtained 
' on a debt extinct by act of parliament. 

182 

L. 

LAPSE. 

Legacy lapses by (feath of the legatee be- 
fore the testator 107 

LEASES. 

Leases being made by virtue of a cove- 
nant to stand seised to such a power, 
(which is void by law,) decreed that 
the lessee should enjoy the leases. 85 

A forfeiture was incurred for non-pay- 
ment of rent by the first lessee, but a 
new lease being afterwards granted 
him, his undertenant also was com- 
pelled by a decree to take a new lease 
for the remainder of his term. . Q2 

Where a lease is forfeited for non-pay- 
ment of rent, on payment of the ar- 
rears, equity will decree a new lease 
with like covenants 3 in some cases 
not 115 

A. by will, devising his interest in a 
lease, which he held of a dean and 
chapter, expired save nine months, 
who recovering, renewed the lease, 
and republished his will ; the question 
was, if the new lease passed by the 
will ? Held that it did pass by tUe new 
publication 116 

fiy a bequest of a moiety of a personal 
estate a lease for years passes. . 158 

If a power to make leases is exceeded, 
the lease held good so far as the power 
extends. 171 

A lease to attend the inheritance shall go 
with it 179 

Tlie assignee of a bankrupt* s lessee, who 
has covenants to renew, may oblige the 
lessor to renew. . . * . . 183 



Forfeiture by breach of conditions in 
lease, relief given 192 

Powers of leasing, if not well pursued, in 
what cases aided 224 

A lease expressed to be let at the ancient 
rent, held void for incertainty. . 293 

Lease by tenant in tail, with remainder in 
fee, operates out of both estates. Ap- 
pendix, c. 16. 

LEGACY. 

(See Wills and Testaments. — De- 
vises. — Conditions. — Creditor. — 
Executor. — Portions. — Lapse. — 
Prohibition.) 

Not due so as to bear interest before 
time limited for payment ; if no time 
limited, not to bear interest till de- 
mand ', if no demand proved, interest 
from time of bill exhibited. . • 1 

A legatee shall take, though misnamed, if 
there be certainty sufficient who was 
the person intended to take. . . 10 

A legacy cannot be barred by the statute 
of limitations 22 

A legacy charged on a real estate, if that 
not sufficient, the legacy shall not be 
charged on the personal. , , , ib. 

A legacy charged upon a lease for years, 
if that lease be determined, shdl not 
be made good out of the personal 
estate ib, 

A legacy payable at twenty-one, or mar- 
riage, with interest payable, if the 
legatee die before twenty-one, or mar- 
riage, his representative shall have the 
legacy, and that immediately on the 
death of the legatee 25 

A legacy on a condition to be performed 
shall be taken only in terroran, unless 
such legacy be devised over on breach 
of the condition ; but if no devise over, 
the party shall have the legacy, not- 
withstanding the breach of the con- 
dition ... 42 

If a legacy be devised to an infant, pay- 
able at a certain age, and no provision 
for the maintenance in the mean time, 
equity will decree the legacy to be put 
out at interest, and a competent part of 
that interest to be applied for mainte- 
nance, and the remainder to be fw the 

benefit of the legatee 45 

If 
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If legaciet are given to cfaUdren and to 
strangers^ and there happen a defect of 
assets^ the children shall not abate in 
proportion^ but the loss shall fall on 
the strangers 45 

If' a settlement be made on a child, and 
afterwards a legacy of exactly the same 
value given it by wiU, equity will con- 
sider it as the same sum. ... 47 

Legacy to be paid at time of marriage, 
cannot be claimed before ; though the 
legatee has attained her full age, and 
declines marrying. 58 

Legacies of i^30 each to several infants, 
and if either die before the age of 
twenty-one, his share to go to sur- 
vivors: the executor is not to retain 
the legacies, which must be paid pre- 
sently, and secured for the purposes of 
the will 116 

If assets fall short, all legacies must abate 
in proportion ; the executor cannot re- 
tain his own legacy in the first in- 
stance 134 

Legacy not attachable by foreign attach- 
ment. 141 

If a legatee accept from an executor a 
bill on a goldsmith, and do not demand 
the same in five days, and the gold- 
smith break, the loss shall fall on the 
legatee, and not on the executor. 247 

LIMITATION OF ESTATES, OR 
LEGACIES. 

(See Conditions. — ^Trusts.) 

LI^aTATION OF SUITS AND 
DEMANDS. 

The statute of limitations pleaded by an 
apprentice to a bill brought sixteen 
years after his apprenticeship, held 
good ; and that the setting him free 
had absolved him, but the plea not 
good as to subsequent dealings. . 22 

A legacy cannot be barred by the sta- 
tute ib. 

An account current for twenty years, 
especially where there are mutual pay- 
ments, shall not be barred by the sta- 
tute ; but if the account be settled, or 
ended, and no notice taken for six 
years, it shall be concluded by the sta- 
tute of limitations 55 



Whether fiHhg a bill takes a caae out of 
the statute of limitations? . • 149 
See Trust and Trustjos. 

LUNACY. 

Conversion of the assets by committee, 
from personalty into real estate ; -to 
what extent limited. . . 114.209 

On a petition that a commission of lunacy 
may be superseded, the party's sanity 
is to be tned both by inspection, and 
examination of witnesses. • . 259 

M. 

MAINTENANCE. 

Not allowed beyond the interest of le- 
gacy 59. 78 

MARSHALLING ASSETS. 

(See Creditor and Debtor.) 

Assets marshalled in favour of creditors. 

113 

MERGER. 

A trust term for raising a daughter's por- 
tion, does not necessarily merge, be- 
cause inheritance in fee oescends upon 
such daughter 207 

MISNOMER. 
(See Legacy.) 

MORTGAGES. 

(See Redemption, Executor, and In- 
terest.) 

A third mortgagee redeeming the first 
shall hold for the first and third mott- 
gages against the second mortgagee. 7 

A mortgage made payable to the heir or 
executor, there before forfeiture the 
mortgagor hath election to which to 
pay it; but if forfeited, it shall be paid 
to the executor ; and if neither heir 
nor executor be named, it shall be paid 
to the executor 12. 20 

If a mortgagee renews a term, it shall be 
for the mortgagor's benefit, he paying 

all charges, &c 13 

AfifUi 
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A fifth mortgagee bought in the three 
first mortgages, and on a bill to fore- 
close was decreed the lands absolutely. 

13 

If a man having notice of two mortgages, 
purchases the estate, and buys in the 
first mortgage, the second mortgagee 
shall be kt in on payment of the first 
mortgage, without regard to the pur- 
chaser 14 

A man having lent £400, gets a satisfied 
judgment assigned to him; but held 
that this should not protect against a 
subsequent mortgage; but if he had 
lent his money on the security of that 
judgment, otherwise 15 

To a bill brought against the heir of 
mortgagee, to redeem, bis executors, or 
administrators, must be made parties. 

52 

If a mortgagee in possession assign over, 
and the mortgagor prefers his biU, sug- 
gesting that the debt is fully paid, and 
for an account of the overplus, he must 
make the mortgagee and all the as- 
signees parties; but if the bill be 
brought for an account, and to pay 
what is due, he need not make the 
mortgagee a party 59 

Redemption barred by long possession of 
mor^agee 60 

If the mortgagor levy a fine, and be in 
quiet possession five years, it shall bar 
Ihe equity of redemption. . « . 69 
But see note ib. 

No words in a mortgage, in case of failure 
of pa3nnent by a time limited, will bar 
the equity of redemption. ... 70 

A mortgage was made with condition 
that the mortgagor, or his heirs male, 
nught redeem, who dying without 
heirs male, held that the heirs general 
might redeem, for a mortgage once re- 
deemable is always redeemable. . 84 

On a bill to redeem, brought by the 
widow of the mortgagory who in the 
mortgage-deed covenanted that no per- 
son but he, or the heirs male of the 
body, should redeem, and he died 
without such heirs male, yet a redemp- 
tion decreed 86 

Mortgage of the next presentation to a 
living; not redeemable after the church 
beooDitts vacant 87 



D. having a judgment boii(|^ in sviorl* 
gage ^ a term of years^ he having a 
statute prior to the judgment -, and D. 
was directed to assign on payment of 
the mortgage money only^ because the 
term was personal assets. ... 90 

On a bill to foreclose, where plaintiff had 
taken a mortgage for 500 years of one 
who was only tenant for life, and hear- 
ing of an estate in J. S. in trust for in* 
fants, gets an assignment of it to pro- 
tect his mortgage ; the question was, 
whether he could do it by virtue of this 
conve3^ance, having no notice of the 
trust when he lent his money, or whe- 
ther he should not be a trustee for the 
children ? The court would not decree 
a foreclosure or assist him at all. 123 

On a bill by the mortgagor against the 
heir of Uie mortgagee and his execu- 
tors, that they might interplead who 
should have the money 3 the mortgagee 
had devised all his mortgages to the 
executor : decreed the whole money to 
the executor. •••.•• 126 

On a bill brought by the heir of the 
mortgagor against the assignee of ths 
mortgagee to know what he paid for 
his assignment, and to have a recon- 
veyance^ a demurrer was allowed of to 
that part which required him to set 
forth what he paid for his assignment, 
and because the mortgagees were not 
parties; for if plaintiff mnst redeem, 
he must pay what is due on the ori- 
ginal mortgage 127 

Mor^agee to be allowed interest for 
money laid out in repoin. • . 146 

Remedy of mortgagee oy foreclosure, and 
of mortgagor by redemption, should be 
reciprocal 150 

Mortgagee in possession, assigning vnth- 
out privity of mortgagor, must account 
for profits taken by his assignee, as 
well as by himself. .... 151 

A mortgage not to carry interest after 
tender of mortgage money. . . 174 

Executor of mortgagee a necessary party 
to a bill of foreclosure. • . . 180 

Account settled between mortgagee sod 
assignee does not conclude mortgagor. 

184 

A mortgage redeemed afiter fifity years. 

167 
If 
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U a TDortgtgt be mMe at & per cent. 
witb a corentuit that in cue the inte- 
rest be not paid within one month 
aftet dne, tbe« £6 to be paid: held 
that £5 orij ifaall be paid. . . 197 

A jahiturcd estate in Kortga^e niii't be 
redeemed ia proportioa, tibc jointress 
oae tlrird, suit the lercf^iooer ttva 
thirdt. 210 

A devise to A. fathfo, rtrndndcr to U. 
fee of moitgagnl Inids, retteenutbb 



If a iiMir^;^ee aasigm witbont the mort- 
fCagor being party, die actit;iiee shall 
Maiid in the place of the iiKingiigcc, 
and have all tbe inoRf;%e money, 
wbat«ver he gave for it; bat if the 
uiottgagor be a purtf, no mnre shall be 
allowod to tbe assignee than he renlly 
pMd 217 

Uortgsgc in fee forfeited, tbe mortgogor 
refuiiei to redeem, bnt not being nctu- 
alJy foredoaed, tbe exectitor of the 
mortgagee, and not the heir, is i 
tied 

A satisfied mortgage shaU not be set u 
bar a widow of dower. . . . 242 

A mortgagee ii a trustee for the mo 
gi^or wben bis money is pnid, and 
be is for tbe ovophi* <^ tbe Nortgagcd 
estate 27-1 

The mortgagor of an advowson shall 
have tbe presentation 

Subsequent mortj^Bges and jiid^i 
shall be paid [ntuniscnaiiriy according 
to priority ib. 

If a peraonat estate be particularly do- 
vised, and the reel estate in niort};age, 
that mortgage shall not be illMhfirgcd 
out of tbe personal estate. 276. '278 

If a mortgage be left with a scrivener, it 
shall justify the mortgagor in piying 
his interest to the scriTener, but no 
principal; for a mortgage nuist b 
assigned, which cannot be done but bv 
the party himself. 2:>i> 

A man fanving tidten n lease with a c 
nant to build, mortgages the <>nme, 
a bill brought ngainst the mnrigagee to 
compel him to bnild ; and decreed su to 
do, thongh he would willingly have 
lost his money 253 

I'uunf mortgages and judgments, where 
uo tacking lakes place, entitled to pay- 



ment pranisenoadT, aoiwwlhlg tatbtir 

priority. 374 

Ai to tackii^ see a imiithi decJotn, 
Appendix, c. 33. 

N. 

NOTICE. 

(See PcBCBABEB.) 

Notice of a power, generally, ia notice of 



'a ninn, having notice of two mortgages, 
purchases tbe estate, and buys in the 
titst mortgage, the second mortgwee 
sltatl be let in on payment at the fan 
mortgage only, witbont regard to bis 

purchase 14 

bill to discover writings in defendant's 
custody; defendant pleads a piuchase 
without notice of plaintifl's title; and 
this diSerence waa lakes, irisarc jUm- 
tiff ba^ a title in law, then, ttaoogh 
tbe defendant did puRbuBwithaat no- 
tice, be mnit discover; Irat otherwise . 
it is if plmnttf hadi saly a title in 
ci|uity 84 

A legacy payable out of an estate was de- 
creed to be paid by a purchaser, be 
having notice of the will. . . 136 
nticc to one who purchaaes for another, 
is notice to the purchaser. . . 151 

No relief sbnU be had on a judgaaent 
against a parcbaaer bvm Jiae, aalesa 
express witice can be pmed against 
him, 177 



PARAPHERNALIA. 

Vi'Me may dispose of in bosband'a life- 
time. . ' 64 

Liable to husband's debts. Appenfix,, 
c. II. 

But not devisable by liim. Note 3, tfr.. 

PARTIES. 
(See MomTOAOB. — Babom and Fbiik.) 
Beijnett for sde use of a^/eme raeert, the 
husband and wihara divorced, faaKini 
ft tkoTO,) tbe wife brings a bill ^ 
the execuhn-, tbe ' ' ' "" 

pa«y 
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Bill to redeem a mortgage ; neither exe- 
cutor nor administrator made a party: 
though the bill was neither demurred 
or pleaded to> yet, the objection ap- 
pearing at the hearing of the cause, the 
Lord Chancellor would not proceed 

therein. 52 

See, also, 180 

Bill for discovery of the estate of one de- 
ceased ; demurrer, because neither exe- 
cutor, nor administrator, was made a 
party^ held good 1 88 

PARTITION. 

Commission for, a proper part of the ju- 
risdiction of the Court of Chancery. 26 

PLEADING. 

(See Practic£.) 

Though judges will take notice of gene- 
ral statutes, without requiring them to 
be fully set forth ^ yet if a party takes 
upon him to plead a statute specially, 
and mistakes, it is fatal to him. Ap- 
pendix, c. 17. 

PORTIONS. 
(See Conditions.) 

If a daughter be married, and have a por- 
tion, that shall be considered as her 
whole fortune, unless the father, by 
wiU or writing, declare her not suf- 
ficiently advanced, then she shall have 
her share. . . i 56 

A portion charged on lands by will or set- 
tlement, payable at a certain time, if 
the party die before, shall sink for the 
benefit of the heir 255 

Where a portion is given, and no time 
limited for payment, it shall not be 
paid till the party is capable of mar- 
riage ib, 

A term fbr years being raised to pay a 
daughter's portion, a question was, 
whether during life of the son in pos- 
session of part, and the jointress of the 
other part, it should be then raised, or 
wait till the jointure estate came into 
possession? Decreed to be raised by 
mortgage of the reversion. . . 272 
See Appendix, c. 15. 



POWER AND REVOCATION. 
* (See Leases.) 

A power of revocation reserved with con- 
sent of a husband's near relation shall 
be fraudulent, but if it be with oonsent 
of the wife's relations not fraudulent. 8 

A. having power to limit lands to such 
uses as she should appoint, did limit 
the same by deed, without a power of. 
revocation, and afterwards burnt the 
deed, and by a new deed appointed 
new uses; but held that the first limi- 
tation should prevail, and the subse- 
quent be void, for the first deed and 
last will take place; but if the power 
reserved be to such uses as shall be 
from time to time limited^ then the 
last limitation to prevail. ... 61 

A settlement with power of revocation, 
and limiting new uses, in the presence 
of three witnesses, by deed or will, vras 
revoked by will, and new uses limited, 
but executed only in the presence of 
two witnesses ; held good ; for the ap- 
pointing three witnesses was only to 
prevent fraud, which here was not pre- 
tended 63 

Power to lease, in a covenant to stand 
seised to uses, supported. ... 85 
But see notes ib. 

When a power may be executed by a 
femecoT^rt 91 

Power of revocation not held executed^ 
by a passionate act, where no delibe- 
rate intention to revoke. Sed qwtre, 

103 

Sir Thomas Vernon, in consideration that 
his lady had joined in a fine to borrow 
money on mortgage of part of his 
estate, by will devises to her ^200 per, 
ann, for life, and charges the same 
estate, together with portions for his 
younger children, and afterwards mort- 
gages same estate in fee for ^800 to 
S., and by another deed conveys all his 
estate to trustees to pay his debts, and 
the surplus to his right heirs. A. 
brought a bill for her annuity ; and the 
question was, whether the mortgage in 
fee, and the conveyance in trust, or 
either of them, was a revocation of the 
will ? Held that the surplus being to 
his own right heirs was still in his 

power. 
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power, and subject to his disposal by 
the will^ and decreed accordingly. 147 

A trust deed not fraudulent merely be- 
cause it contains a power of revoca- 
tion ; if such power is only to be exer- 
cised with consent of the trustees. 121 

Money appointed to be raised under a 
power^ assets 279 

On a settlement by deed, made in 1681 
to defendant, with a power of revoca- 
tion by deed or will, to be executed in 
the presence of six witnesses, three 
whereof to be peers, and tender of six- 
pence. In 1687 he makes his will, 
testified by six, but none peers, and 
gives his estate to one Monk, but no 
tender of sixpence: held that they 
could not supply the defect in the exe- 
cution of his power, and were of opi- 
nion that the deed was not revoked. 121 

Defective circumstances in the execution 
of a power relieved. Appendix, c. 14. 

PRACTICE. 



(See Abatement. Affidavits.- 



Abiendments. — Answers. — Award. 
— Pleas and Demurrers. — Bill. — 
Decree. — Discovery. — Evidence. — 
Infants. — Injunction. — Parties. — 
Writs.) 

PRIVILEGE. 

Communications to professional men, in 
the course of a cause privileged. . 5 

PROHIBITION. 

Prohibition to ecclesiastical court, where 
legacies to children, or femes coverts, 
are in question. Appendix, c. 27. 

Prohibition to restrain excommunication. 
Appendix, c. 28. 

Prohibition to restrain proceedings, in the 
ecclesiastical court, for tithes of lands 
suggested to have belonged to the 
Order of St. John of Jerusalem. Ap- 
pendix, c. 29. 

Prohibition refused, where the court had 
conusance of the subject, after sen- 
tence passed : though if the party had 
made the application in time it would 
have been granted. Appendix, c. 30. 



PURCHASE AND PURCHASER. 
(See Answers and Plbas.) 

A purchase by the father in the son's 
name shall be intended a provision for 
the son, unless there be circumstances 
to declare it a trust for the finther. 6 

If a man, having notice of two mort* 
gages, buys in the first mortgage, the 
second mortgagee shall be let in on 
payment of the first mortgage only, 
without regard to his purchase^ . 14 

Lands purchased in the name,of a stranger 
shall be presumed a trust for the pur- 
chaser, but if purchased in the name of 
a child shall be presumed a provision 
for the child, especially if the father be 
dead without having made any decla- 
ration .33 

A purchase by a father in the name of a 
young infant son, no trust presumed. 

128 

A purchaser's own confession that he 
knew the existence of a trust binds 
him, though he knew not the terms. 137 

A presumptive trust affects a purchaser. 

169 

Where lands are bought in the father 
and son's namues, they are joint pur- 
chasers, and shall survive to the son. 

171 ' 

R. 

RECITAL. 

(See Deeds.) 

The force of recital, what. • • • 4 

RECOVERY. 

(See Fines and Recovbbies.) 

REDEMPTION. 
(See Mortgages ) 

Equity of redemption is barred by a fine 
if no claim within ^ye years. . . 21 

A redemption was decreed, though an 
agreement had been made before, and 
drawn up in nature of a decree, that 
defendant should keep the land if all 
arrears were not paid by a day Umited. 

129 

Equity of redemption assets. • 90. 1 1 5 

RELEASE. 
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RELEASE. 

Release of one joint-tenant shall not pre- 
judice the others; or, as to them, 
abate a suit begun in the names of all. 6 

Release governed by intention. 1 79 

Equity wiU relieve against a release ob- 
Uined by fraud, or mistake. Appendix, 
e. 4. 

Wliere release, without consideration, 
creates a resulting trust. Appendix, 
c. 11. 

REMAINDER. 

A trust of a term cannot be limited in 
tail, with remainders over, unless such 
remainders must necessarily take place, 
if at all, during a life, or lives, in being 
at the time of the limitation. 81, 82 
And see Appendix, c. Id, note 9. 

If m any conveyance the present freehold 
is not limited away, it remains in the 
party conveying, so as to support con- 
tingent remainders 258 

REVIEW. 
(See Bill.) 



s. 



SATISFACTION. 

If a provision is made for a child by set- 
tlement; and afterwards a legacy of 
the same value is given to the child by 
the parent's will 5 equity vrill consider 
the Dequest to be intended in lieu of 
the provision by settlement ; and not in 
addition thereto, unless there is a clear 
indication in the will of a different in- 
tent 46 

If a provision is made for a daughter, se- 
cured upon an estate which devolves on 
ber brother 3 though that brother leaves 
her a legacy of greater amount than 
the provision secured to her by the set- 
tlement; yet if it does not appear by 
the will to have been given in satisfac- 
Imn, it vnll be understood to have been 
intended cumulatively; and the sum 
charged by the settlement must also be 
ifaised out of the estate. . • . 185 



SfcRIVENER. 

If a scrivener intrusted with money lends 
the same without consent of the owner, 
the loss (if any) shall fall on the scri- 
vener, though the profit (if any) shall 
be to the owner 48 

Money paid to a scrivener shall discharge 
the debtor 28^ 

SEQUESTRATION. 

(See Writs.) 

SPECIFIC EXECUTION. 
(See Agreements.) 

STATUTE OF FRAUDS. 

(See Fraud.) 

A defendant cannot plead the statute to a 
bill seeking to enforce an agreemeut 
evidenced by letters written by his 
consent, though not signed by him. 201 

Acts done in pursuance of an agreement, 
may take such agreement out of the 
statute 268 

Circumstances of fraud may induce courts 
of equity to relieve against the words 
of the statute, which they will not pei^ 
mit to be converted into an instrument 
for effecting the very evil it was de- 
signed to prevent 285 

SURETY. 

(See Contribution.) 

Surety continues liable, though an agree- 
ment made (but not performed) by the 
creditor, to deliver up the obligation. 44 

Whether a conveyance in trust for pay- 
ment of a man*s own proper debts, ia 
exclusion of those for which he is a 
surety only, be fraudulent ^ quetre, 121. 

237 

SURVIVORSHIP. 

No survivorship between partners in 
trade 23 

In case of a will, though the wc^ds might 
support a claim of survivorship at law; 
yet if the intent of the testator be col- 
lected 
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lected to have otherwise, equity will 
not allow survivorship to take place. 84 

Survivorship between executors. . 140 

Purchase in names of father and son 
jointly; the son takes by survivor, un- 
less an express trust is proved. . 171 

Bequest to three daughters of ^300 each, 
payable at twenty-one, or marriage. If 
either die before the said times, her 
portion to be divided between the sur- 
vivors. The eldest marries, and dies, 
leaving issue. The youngest dies un- 
der twenty-one, and unmarried. The 
second, who survives, takes the whole 
of the portion intended for theyoungest; 
and the issue of the eldest have no 
claim. Appendix, c. 3. 

The wcMti " survivors," however, fre- 
quently construed " others ;** so as to 
give a vested interesL Note, ib. 

T. 

TERM. 

(See Baron and Femb. — Trust and 
Trustees. — Heir.) 

TITHE. 

Chancery has jurisdiction in tithe causes. 

27 
And see Appendix, c. 9. 

Owner of the land answerable for agist- 
ment tithe of unprofitable cattle. Ap- 
pendix, c. 24. 

For profitable cattle a mixt tithe is pay- 
able, by the owner of the cattle -, and, 
therefore, no agistment tithe b, in ge- 
neral, due. Ib, 

Tithe of milk, where to be taken. Ap- 
pendix, c. 25. 

Hop-poles, and their bark, whether tithe- 
aole. Appendix, c. 34. 

For fuel expended in drying hops tithe 
payable. Ib, 

Wnen tithe to be set out. Ib, 

Whether wood, employed in fencing com 
which pays tithe, is itself titheable. Ib, 

Whether a custom is necessary to exempt 
wood, used for fuel in a farm-house, 
from payment of tithe. Ib, 

What land deemed barren. Ib, 

For rakings of com, if not fraudulent, no 
tithe due. Ib, 



The owner bound to set out tithes ; the 
parson cannot enter for that pur- 
pose. Appendix, c. 34. 

TRUST AND TRUSTEES. 

(See Creditors. — Baron and Fsu. — 
Purchaser.) 

A trustee shall not pay off a mortgage out 
of the monies arising by sale of other 
lands directed to be sold for pajrment 
of debts, because the mortgagee can 
have no damage, being secured by his 
mortgage ; but if the mortgagee should 
be paid thereout, other creditors might 
lose their debts 51 

A trastee for an infant, if die title be in 
a third person, may buy in the title for 
himself, and it shsJl not be taken as a 
trust 52 

Where a conveyance or devise will not 
pass away the inheritance, it wfll not 
pass the tmst of a term to attend the 
mheritance .66 

The tmst of a term to attend the inhe- 
ritance shall not be severed therefrom 
for dower or any other consideration, 
except payment of debts. . . . ib, 

A tmst of a term cannot be limited in 
tail with remainders over. 73,74,75.78 
And see Appendix, c. 13. 

If a tmstee ^o is a near relation applies 
more than the interest of the ctuld*s 
portion in its maintenance and educa- 
tion, he shall not be allowed it, unless 
it be one sum paid plainly for the be- 
nefit of the child, such as to put out 
apprentice 78 

Where the tmst of a term is limited to 
a man and his issue, it cannot be 
limited over, because issue may conti- 
nue for ever, and the whole term is 
sunk in that limitation ; but the limi- 
tation over of a term on a contingency 
which must determine in a life is gdod, 
if the contingency happens, and trusts 
of terms arc favoured, many estates 
being held only by a term of years. 98 

If a man makes a conveyance to A. in 
consideration of money paid by B., A. 
is only a tmstee for B. notwithstand- 
ing the statute of frauds, though no 
trust be decUired in writing. . 123 

The question was, where a person at- 
tainted, 
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tainted^ who was by will immediately 
intiUed to a real estate and lease for 
years* but had no conveyance thereof 
Dy his father* who was a trustee for 
hia children in the .will for his two 
80iM^ both of whom were intitled un- 
der the will, and one killed the other* 
and was attainted for the same* whe- 
ther a forfeiture was incurred ? Held 
that trusts vested in the father before 
the 8on*8 attainder were not forfeited 
to the King 130 

Ceitid que trust in fee* or fee tail* by at- 
tainder of treason* is forfeited. . ib. 

An alien cestui aye trust of any estate 
belongs to the King ib. 

Trusts are liable to the King*8 debt. ib. 

Trust of the reversion of an inheritance 
not to be forfeited for felony. . 131 

The trust of a lease for years* assets in 
equity ib. 

So is a trust to wait on the inheritance. 

ib. 

Waiting terms not forfeited by outlawry. 

ib. 

Devise of lands to be sold, without say- 
ing by whom ; the heir is a trustee* 
and will be decreed to sell and con- 
vey 135* 136 

Discretionary trust, decreed to be executed 
in favour of the testator s heir. . 198 

A trust* whether barred by the statute of 

limitations 156 

And Appendix, c. 1 . 

Where the trust of an estate is limited to 
a man* and the heirs of his body, with 
remainders over, if tenant in tail suf- 
fers a recovery, remainder is destroyed. 

213 

No trustee to be answerable for more 
money than he receives. . . . 283 

Where trustees have given joint receipts, 
and one of them proved insolvent, the 
other was discharged in equity from 
paying more money than he had re- 
ceived t . • . 287 



RESULTING TRUST. 

(See Purchase and Purchasers* and 
Appendix* c. 11. and 13.) 



V. 



^^ERDICT. 

Relief in equity after 152 

But not where the defendant has been 
negligent at the trial. . . . 1 78 

w. 

WASTE. 

In articles to settle lands* it was alleged 
they were intended to be settled with- 
out impeachment of waste; but the 
court held* though it might be reason- 
able, yet the agreement must be taken 
without variation 3S 

Tenant for life* though dispunishable in 
law, shall be restrained by an injunc- 
tion in equity from conunitting waste. 

54 

Tenant in tail after possibility of issue 
extinct, committing waste, is liable to 
an action of trover by reversioner : and 
tenant for life, without impeachment 
of waste, shall be restrained from com- 
mitting extravagant waste. . . 53 

Where there is a trust for raising money, 
and the estate is likely to be wasted, 
equity will compel the trustee to give 
security, that the trust may not be de- 
feated 278 

Malicious waste shall be restrained by 
injunction 279 

WILLS AND TESTAMENTS. 
(See Leases. — Devises.) 

If a man by will release a debt which 
beareth interest, it doth not release the 
interest due, unless such interest be 
mentioned to be released. ... 24 

If a wife during her husband's life make 
a vnll, though the husband promised 
her to perform it, or gave leave to 
make it, or after her death assented to 
it* or being made executor proved the 
same, yet he is not bound thereby, un- 
less he agreed in writing before mar- 
riage thereto 70 

Devise of an estate not revoked by a sub- 
sequent mortgage in fee of the same 

estate 117.203 

One 
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One part of a will may be expounded by 
another; as where a man leaves an 
estate to another and his heirs^ and 
afterwards mentions to have given him 
an estate-tail, heirs shall be taken as 
heirs of the body, and to take only an 
estate-tail 2Q7 

WRITS. 

(See Amendments.) 

Chancery hath equal power with common 
law to direct a writ of partition. 26 



A writ dthominerefkgumdo was granted 
on an affidavit, and motion made that 
a young heiress was in the custody of 
a person against her guardian's con- 
sent. . • 27 

A icire fadoM may issue to repeal a pa- 
tent 50 

A sequestration may be granted in Chan- 
cery or Exchequer for a penonal duty. 

99 

A motion to discharge a sequestration for 
breach of a persomd duty denied. 125. 

168 



THE END. 
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